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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9796. 


MARGUERITE DAISY CARR, Infant, by her father and 
next friend James S. Carr, Sr., Appellant 

v. 

HOBART M. CORNING, as Superintendent of Public 
Schools for the District of Columbia, and Marion Wade 
Doyle, Robert A. Maurer, Leonore W. Smith, John H. 
Wilson, C. Melvin Sharpe, Velma G. Williams, George 
E. C. Hayes, as members of the Board of Education of 
the District of Columbia, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The appellant appeals from a judgment entered against 
her in favor of the appellees, defendants below, in the Dis¬ 
trict Court of the United States for the District of Columbia 
in Civil Action No. 4062-47 on the 22nd day of December, 
1947 by the District Court of the United States for the Dis¬ 
trict of Columbia after hearing by the Court. 
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The District Court had jurisdiction under the District of 
Columbia Code, 1940 Edition, Title 11, Section 301, General 
Jurisdiction. This Court has jurisdiction to review the 
judgment under the District of Columbia Code, Title 11, 
Section 101, and the United States Code, Title 28, Section 
225. 

The pleadings which show the existence of jurisdiction 
are the complaint and answer. (Joint App. 1 and 8.) 

STATEMENT OF THE CASE. 

Plaintiff, a minor citizen of the United States and a resi¬ 
dent of the District of Columbia, is a pupil in the Browne 
Junior High School, located in the District of Columbia. 
Because of the excessive enrollment at Browne Junior High 
School, plaintiff, along with several other pupils in attend¬ 
ance at Browne Junior High School was required by the 
defendants to attend part-time sessions of four and one-half 
hours each day. The code of laws for the District of Co¬ 
lumbia, Title 31, Section 1101, provides that a whole-day 
session shall be given to pupils above the second grade in 
the public schools of the District of Columbia and the rules 
and regulations of the defendants, Chapter 13, Section 5, 
provide that pupils attending junior high shall attend from 
9:00 A.M. to 3:00 P.M. Plaintiff, .Marguerite D. Carr, ap¬ 
pealed to the defendants to remove the part-time session 
from the Browne Junior High School or permit her to 
attend the junior high school most adjacent to her home 
which provided a whole-day session, as required by law. 
Defendants denied plaintiff’s appeal whereupon plaintiff 
applied for admission to the Eliot Junior High School, 
which is the junior high school next most adjacent to her 
home that provides the regulation whole-day session which 
is prescribed by the Act of 1906, (34 Stat. 316, Chapter 
3446, Section 1). The plaintiff was refused admission at 
the Eliot School solely because she is a Negro or colored 
child. The Eliot School is attended by white children, by 
designation of the Superintendent of Schools and the Board 
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of Education of the District of Columbia. Plaintiffs con¬ 
tend that defendants have no legal authority to refuse the 
admission of any child, who is entitled to attend the public 
schools of the District of Columbia, to any public school in 
the District of Columbia solely because of race or color, and 
plaintiffs further contend that where there are vacancies in 
the schools which provide a whole-day session, the defend¬ 
ants have no authority to deny plaintiff a whole-day session. 

STATEMENT OF ERRORS. 

1. The Court erred in over-ruling plaintiffs’ motion for 
summary judgment. 

2. The Court erred in granting the defendants’ cross¬ 
motion for summary judgment. 

3. The Court erred in its ruling on the applicability of 
Title 31, Sections 1109, 1110 and 1111 (R. S. D. C. Sections 
281, 282 and 283) of the Code of Laws of the District of 
Columbia to the facts presented in the instant case. 

4. The Court erred in its ruling on the application of 
Wall v. Oyster, (36 App. D. C. 50—1910) to the facts pre¬ 
sented in the instant case. 

SUMMARY OF ARGUMENT. 

1. The plaintiff and those similarily situated on whose 
behalf she sues were not given a whole-day session as re¬ 
quired by law, within the meaning of Title 31, Section 1101 
of the Code of Laws of the District of Columbia, 1940 
Edition. 

2. The Board of Education, as established by the Organic 
Act of 1906, has no power or authority to establish, operate 
or maintain separate schools for white and colored children 
and therefore to exclude any child who is legally entitled 
to attend the public schools of the District, from any public 
school in the District of Columbia solely on account of race 
or color. 
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ARGUMENT. 

L 

The plaintiff and those similarly situated on behalf of 
whom she sues were not given a whole-day session as re¬ 
quired within the meaning of Title 31, Section 1101 of the 
Code of Laws of the District of Columbia, 1940 Edition. 

Title 31, Section 1101 of the District Code 1940 Edition 
provides that: 

“All children of school age being instructed in the 
schools of the District of Columbia beyond the second 
grade shall be given a whole-school day session. ’ ’ 

This provision of the lavr is to be found in the Act of June 
20, 1906, (34 Stat. 316, Chapter 3446, Section 1) which Act 
established the present board of education and is a limita¬ 
tion on the power granted to defendants. The defendants, 
in recognition of the existence of this provision, promul¬ 
gated Chapter 13, Section 5 of the Rules and Regulations of 
the Board of Education, which provides: 

“1. The session of day junior high schools shall begin 
at 9:00 o ’clock A.M., and close at 3:00 P.M., and the 
session of the day vocational schools shall begin at 
8:30 o ’clock A.M., and close at 3:00 o ’clock P.M. 

“2. A recess of 5 minutes shall be given nearly as prac¬ 
tical at 10:30 o’clock A.M. 

“3. A recess, not to exceed 45 minutes shall be given for 
a lunch period beginning as nearly as practicable at 
12:00 o’clock noon”. 

A. 

The defendants’ rules and regulations have the force and 
effect of law, ( U . S. ex rel. Denny v. Callahan, 54 App. D. C. 
61). Plaintiff along with others similarly situated, is re¬ 
quired to attend a four and one-half hour session daily, 
beginning at 8:00 o’clock A.M., and ending at 12:30 o’clock 
P.M., with 5 minutes for recess and 45 minutes for lunch. 
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(Joint App. 11). This is a clear violation of the 
Act of Congress which provided for the whole-school-day- 
session and also it is a clear violation of the defendants’ own 
rules and regulations, which as has been stated, have the 
force and effect of law. 

Applying the general rule of interpretation, that the lan¬ 
guage of a statute shall be given its plain and ordinary 
meaning, ( Miller v. Robertson, 266 U. S. 243), the phrase 
“whole-school-day-session” refers to the amount of time 
a child shall be given in or at school, all activities included. 

Assuming that the defendants have a duty and right to 
determine what a whole-school-day-session is, it cannot 
after establishing the school day by rules and regulations 
apply a different rule to particular children. 

In the case of U. S. ex. rel. Denny v. Callahan, supra, 
where an applicant for a position as a teacher in the public 
schools of the District had successfully passed the necessary 
examination and her name was placed on the eligible list 
sixth from the top, and the rules of the board of education 
provided that appointments shall be made therefrom in 
the order of their rank, when the applicant’s name reached 
the top of the list and the board of education refused to 
appoint her to an existing vacancy because the assistant 
superintendent had agreed not to fill the vacancy the court 
said: “The Assistant Superintendent of colored schools had 
no authority to ignore the rules of the board, nor indeed 
could the board itself abrogate its own rules , to meet the 
exigencies of a single case, and certainly not to the detri¬ 
ment of a right which had accrued. ’ ’ (Italics supplied) 

The plaintiff contends that she is entitled to a six hour 
school day in conformity with the rules and regulations of 
the Defendants and also as provided in Title 31, Section 
1101 of the District of Columbia Code, 1940 Edition. 

The defendants’ attempt to justify their position on the 
ground that the overcrowded condition of the Browne 
Junior High School is due to the sudden influx into the 
community during and since the war. They further contend 
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that their proposed building program, when put into execu¬ 
tion, will meet the existing need. Such a position is unten¬ 
able where there is no change in the defendants’ rules and 
regulations and where there are existing vacancies in other 
junior high schools at which the plaintiff might attend but 
for the denial of admission which was based solely on 
plaintiff’s race and color. 


n. 

The board of education as established by the Organic Act 
of June 20,1906. (34 Stat. 316, Ch. 3446); Title 31, District 
of Columbia Code, 1940 Edition, has no authority or power 
to establish, operate or maintain separate schools for white 
and colored children and therefore exclude any child who is 
otherwise entitled to attend the public schools of the Dis¬ 
trict of Columbia from any school in the District solely on 
account of race or color. 


A. 

The case of Wall v. Oyster, 36 App. D. C. 50 was errone¬ 
ously decided and should be over-ruled, by this court. In 
that case the sole question presented to the Court was 
whether the board of education had the authority to deter¬ 
mine the racial identity of a child within the meaning of 
Title 31, Section 1111 of the Code of the District of Colum¬ 
bia, 1940 Edition. It is the contention of the plaintiff here 
that the Act of June 20,1906, by which the present board of 
education was established failed to authorize the board of 
education to establish, operate or maintain separate schools 
for colored and white children. 

Since the question of the board’s authority to establish, 
operate and maintain separate schools for white and colored 
children was not presented to the Court in Wall v. Oyster, 
supra, the Court presumed the continued force and effect of 
the Revised Statutes cited above. 

Rules of law ought not be changed lightly, but sound rules 
of judicial administration require that when the reason for 
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the rule is erroneous, or is manifestly unsound, or more 
harm will result than good from the following the rule, it is 
more important for the Court to be correct than consistent. 
Especially is this true where, as here, fundamental rights of 
American citizens are involved. (Black, Law of Judicial 
Precedents, Chapter 3, Section 66-68, page 203.) 

In Smith v. Allwright, 321 U. S. 649, where the Court ex¬ 
pressly over-ruled Grovey v. Townsend, 295 U. S. 45, the 
Court said: 

“... in reaching the decision we have not been unmind¬ 
ful of the desirability of continuity of decisions on a 
constitutional question. However, when convinced of 
former error this Court has never felt constrained to 
follow precedent.’’ 

In the following cases the Court brought about changes 
in the law by the over-ruling of precedent: 

United States v. Darby, 312 U. S. 100 (1940) over¬ 
ruling Hanover v. Dagenhart, 247 U. S. 251 (1917); 

California v. Thompson, 313 U. S. 109, (1940) over¬ 
ruling Di Santo v. Pennsylvania, 273 U. S. 34 
(1926); 

West Coast Hotel v. Parrish, 300 U. S. 370 (1936) 
over-ruling Adkins v. Childrens’ Hospital, 261 
U. S. 525 (1922); 

Helvering v. Mountain Produce Corp., 303 U. S. 376, 
(1937) over-ruling Gillispiev . Oklahoma, 257 U. S. 
501 (1921). 

Chapter 15, Section 1(1) of the Rules and Regulations of 
Defendants provide: 

“Separate schools for white children and for colored 
children shall be provided.” 

This rule is without legal effect or sanction in that the 
defendants have not been granted such power or authority. 
The authority of Congress over the District of Columbia is 
a delegated power and it cannot be re-delegated. This is 
the general rule, and it is clearly the majority rule that con- 
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gress may not delegate the legislative power that is vested 
in it. 

It is a well known rule of administrative law that an ad¬ 
ministrative agency may exercise only such authority as is 
conferred upon it by the Act by which the agency was cre¬ 
ated. {Work v. Mosier, 1923, 261 U. S. 352; Doran v. Eisen- 
berg, 30 F. (2) 503—1929; Miller v. United States —1935, 
294 U. S. 435). 

In the case of Work v. Mosher , supra, the Secretary of 
the Interior had been given certain authority in making 
payments to Indians for the use of certain land by the gov¬ 
ernment, the Secretary, in good faith sought to broaden 
these powers, but the Court said: 

“However desirable such regulations were, . . ., we 
think they were in the nature of legislation beyond the 
power of the Secretary.” 

As to the power of Administrative agencies, Professor 
Gellhorn of Columbia University says: 

“The validity of their actions must be judged by 
reference to the measure of power conferred upon 
them.” (Gellhorn, Adm. Law, Foundation Press, 1940, 
page 300). 

He further says: 

“. . . Administrative Acts are invalid, because ultra 
vires, if not authorized by a statute or a constitutional 
provision.” 

B. 

Sections 281, 282, 283, 306 and 310 of the Revised Statutes 
of the District of Columbia Were Effectively Repealed 
by the Adoption of the Code of Laws for the District of 
Columbia in 1901 by the Congress of the United States. 

On March 3, 1901, the Congress of the United States en¬ 
acted Public Law 159, which was an Act: 

“to establish a code of law for the District of Colum¬ 
bia.” 
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The Act provided: 

* ‘ The following is hereby enacted and declared to be 
a code of law for the District of Columbia, to go into 
effect and operation from and after the first day of 
January, in the year of our Lord nineteen hundred and 
two. ’ ’ 

By this Act the Congress of the United States established 
the first official code of law for the District of Columbia. 

The word code is used in various senses, but probably 
the one most approved is that which treats a code as the 
written expression in concise and logical form of the entire 
body of law’ on one or more subjects. (11 C. J. 940, Sec. 
1-A). In the United States, a Code of law is a systematic 
and complete body of law upon the subject to which it re¬ 
lates. ( Johnson v. Harrison, 47 Minn. 575, 50 N. W. 923; 
Davis-Kaser Co. v. Colonial Fire Ins. Co., 91 Wash. 383,157 
Pac. 870). Black’s Law Dictionary, 1933 Edition, defines 
Code as a collection or compendium of laws, a complete sys¬ 
tem of law, scientifically arranged, and promulgated by 
legislative authority. 

To a dopt a code of law T s is to accept, to consent to, to 
put into effective operation. The legislature’s employment 
of the w T ord “adopt” imports an intention to incorporate 
into a statute, or to enact and make of force as a statute, 
every provision in the entire work under consideration. 
{City of Albany v. Nix, 21 Ala. App. 164,106 So. 199; Baugh 
v. City of LaGrange, 161 Ga. 80, 30 S. E. 69). 

In the light of the foregoing, it seems safe to assume that 
the code of laws for the District of Columbia, which became 
operative on the first day of January, 1902, effectively rep¬ 
resents all of the laws which had been passed by the Con¬ 
gress previously with respect to the District of Columbia, 
which had not been repealed prior to this enactment, or 
were not repealed by it. That is to say, that on the day that 
this code became operative it represented the entire body 
of laws then in force with special application to the District 
of Columbia. 
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Section One of Chapter One of the 1901 Code, sets out 
under the heading: 

“Laws Remaining In Force”—were, “the common 
law, all British Statutes in force in Maryland on Febru¬ 
ary 27, 1801, the principles of equity and admiralty, 
all general Acts of Congress hy their terms applicable 
to the District of Columbia and other places under the 
jurisdiction of the United States in force at the date of 
the passage of this Act shall remain in force, except in 
so far as the same are inconsistent with or repealed by 
some provision of this Code.” 

This is a plain, positive, unambiguous and calculated dec¬ 
laration by the Congress as to what were the effective and 
operative laws of the District of Columbia on January 1, 
1902. 

It is generally accepted in the law that upon the adoption 
of a code or a revision of the laws of a jurisdiction by the 
legislature, all laws of a general and permanent nature 
which previously existed, but which were omitted therefrom, 
cease to exist and are no longer the law within that jurisdic¬ 
tion. 


{Hamilton v. Rathbone, 20 S. Ct. 155, 175 U. S. 414, 44 
L. Ed. 219; State v. Tourney, 39 So. 309,143 Ala. 48; Ex 
p. Thomas, 21 So. 369,113 Ala. 1; American bid. Co. v. 
Austin, 246 S. W. 1019, 112 Tex. 239.) 

The exception to this rule is where specific legislation is 
saved by express terms of the code itself, or by the Act by 
which the Code was adopted (5$C. J. 891, Sec. 487). 

A careful and pains-taking examination of the official code 
of 1901 for the District of Columbia reveals that Sections 
281,282, 283,306 and 310 of the Revised Statutes of the Dis¬ 
trict of Columbia are not included therein. Viewing this 
fact in the light of the holdings in the cases cited above, it is 
reasonable to conclude that the aforementioned sections of 
the Revised Statutes of the District of Columbia ceased to 
be law after the adoption of the 1901 code, if not before. 
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In 1910 and 1925 Congress adopted the necessary supple¬ 
ments to the code of 1901. The 1925 Edition was approved 
by the Congress on June 4, 1924, (31 Stat. 1189). Neither 
of these editions contain the sections from the Revised 
Statutes of the District of Columbia, which are the subject 
of this argument. 

In 1930 an unofficial code of law for the District of Colum¬ 
bia was published by the Government Printing Office. This 
Code was compiled under the direction of the Committee of 
Revisions of the House of Representatives, but it has never 
been adopted by the Congress of the United States as an 
official code. This is the first compilation of laws relating 
to the District of Columbia, in the form of a code, in which 
any section from the Revised Statutes of the District of Co¬ 
lumbia appears which might be said to suggest the exist¬ 
ence of segregated schools on the basis of race or color in 
the District of Columbia. Section 283 of the Revised Stat¬ 
utes appears in this Code as Section 248 of Chapter 10, 
under Title 7. Section 283 of the Revised Statutes of the 
District of Columbia, as it appeared in the Act of June 25, 
1864, authorized the commissioners of primary schools of 
the County of Washington, District of Columbia to receive 
donations and contributions for the benefit of schools to aid 
in the elevation of the colored population of the District of 
Columbia. As the section appears in 1930 edition of the Dis¬ 
trict code the word commissioners is deleted and the words 
board of education are substituted in the text of the section. 

It has been generally held that the power of codifiers, or 
commissioners appointed by the legislature to revise or 
codify the existing laws are such as are vested in them by 
the legislature. The legislature acts in such instances with 
constitutional limitations upon its powers. The duties and 
authorities of the codifiers consist in making systematic, 
simplified and condensed summaries of the laws then in 
force. 

(Mathis v. State, 12 So. 681, 31 Fla. 291; Georgia Cen¬ 
tral Ry. Co. v. State, 31 S. E. 531, 104 Ga. 831, 42 
L. R. A. 518). 
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The codifiers may suggest changes and point to incon¬ 
sistencies in the law, but they may not change existing laws 
or create new laws, nor revive laws not in force at the time 
of the compilation, 

{V ins ant v. Knox, 27 Ark. 266; Martin v. Johnson, 
14 So. 725; Mathis v. State, 12 So. 681; Ex. p. Hutchens, 
246 S. W. 186, 296 Mo. 331; Bowen v. Mo. Pac. Ry. Co., 
24 S. W. 436,118 Mo. 531; Gould v. Raymond, 59 N. H. 
260). 

The legislature has no authority to delegate to the codi¬ 
fiers or code commissioners the power or authority to 
change, revive or re-write the law. In Georgia Central Ry. 
Co. v. State, supra, where this question was before the 
Court, it was said: 

“Even if the legislature had attempted to confer 
upon the Commissioners the power to make changes 
in the law, and to embody in the code such new matter 
as they saw proper, such an act of the legislature, in 
so far as its purpose was to create new legislation for 
the state, would have been an absolute nullity. Enact¬ 
ing and changing the law for a state devolves by the 
constitution upon the legislative branch of the govern¬ 
ment, and that branch cannot delegate the power to 
another.” 

The 1940 Edition of the Code of the District of Columbia, 
which is an unofficial code as was the 1930 Edition, was pub¬ 
lished under the same circumstance as the 1930 code, that 
is under the direction of the Chairman of the House Com¬ 
mittee on Revisions. Its publication was authorized by an 
amendment to the Act of March 2, 1929, (45 Stat. 1541) 
which appropriated funds for that purpose. It purports to 
be a statement of the general and permanent laws of the 
District of Columbia, and prima facie evidence of the law. 
The Chairman of the Committee under whose direction the 
1940 Edition of the code was published, said in the preface 
that the committee had no authority to make any changes 
in the substantive law but he admits that “many new fea¬ 
tures and improvements have been incorporated in this new 
edition.” 
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Since the 1940 Code was published under substantially 
the same supervision as the 1930 code, it would be expected 
that the later code would be made up of the material that 
was in the 1930 code, plus the laws enacted since the last edi¬ 
tion was published. But this was not the case. In the 1940 
code, four additional sections from the Revised Statutes 
of the District of Columbia were added to the single section 
that appeared in the 1930 edition, though these sections 
were enacted in 1862 and 1864. The 1940 Edition of the 
District Code embodies sections 281, 282, 283, 306 and 310 
of the Revised Statutes into Title 31-Sections 1109, 1110, 
1111, 1112 and 1113. These sections authorize the board 
of education or the proper authorities of the District to 
provide suitable and convenient houses or rooms for hold¬ 
ing schools for colored children; to set aside each year a 
proportionate part of all monies received to provide edu¬ 
cation for colored children; and white and colored parents 
or guardians are given the privilege of selecting the school 
in which they will enroll their children or wards. 

Wherever in these sections a duty is placed, it falls upon 
the board of education or the “proper authorities of the 
District”. This again is an example of an unlawful ursupa- 
tion of authority by the codifiers in their exercise of a free 
choice in making deletions and substitutions when the sec¬ 
tions from the Revised Statutes are transferred into the 
code. 

It is the contention of the appellant that these sections are 
not properly a part of the code of law of the District of 
Columbia and for that reason they are of no legal force or 
effect. The appellant contends, and asks this honorable 
Court to rule,, that the sections in question of the Revised 
Statutes were effectively repealed by the Act of March 3, 
1901 when an official Code for the District was adopted and 
these sections were not a part of it. It is upon these grounds 
that the appellant contends that the trial Court erred in 
holding that the Revised Statutes are still in force in the 
District of Columbia. 
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C. 

The Eight of the Board of Education To Establish Sepa¬ 
rate Schools for White and Colored Children Cannot 
Be Conferred or Delegated by Implication. To Dele¬ 
gate Such Authority the Statute Must Be Clear and 
Positive. 

In Wysinger v. Crookshank, 82 Calif. 588, 23 Pac. 54, the 
court stated that the state can make valid segregation laws, 
and that it may vest the board of education with power to 
segregate, but the board of education cannot segregate ac¬ 
cording to race or color unless it has specific authority to 
do so. 

Appellant submits that no specific authority to segregate 
according to race or color has been conferred upon the board 
of education of the District of Columbia, which was estab¬ 
lished by the Organic Act of 1906. (34 Stat. 316 Ch. 3446). 

To refuse admission of a child to any public school solely 
on account of race or color is without lawful authority and 
beyond the scope of the appellees’ power. 

In Tape v. Hurley, 66 Calif. 473, 6 Pac. 129, where a Chi¬ 
nese child was excluded from the California school in the 
absence of any enabling statute specifically providing for 
such exclusion the court said, “that since the legislature has 
not denied to the children of any race or nationality the 
right to enter public schools the question of whether it 
might have done so does not arise.” 

In Crawford v. District School Board for District 7, 
137 Pac. 217, (Ore. 1913) the court said that when the state 
legislature has not passed an act expressly authorizing the 
school board to segregate, then such board has no lawful 
right or power to provide segregated schools for the educa¬ 
tion of white and colored children. 

In Knox v. Board of Education, 45 Kans. 153, 25 Pac. 616, 
11 L. R. A. 839, the Court said: 

“Until the legislature clearly confers power upon 
the board of education of cities of the second class to 
establish separate schools for the education of white 
and colored children, no such power exists.” 
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In Cartwright v. Board of Education of the City of Cof- 
feyville, 73 Kans. 32, 84 Pac. 382, in which there was no 
statute in the state authorizing the hoard of education of 
second class cities to establish separate schools, the court 
said: 

“In the absence of such statute, it has been decided 
by this Court that no power exists. . . . The board of 
education has no power to exclude colored children 
from schools established for white children for the 
reason, solely, that they are colored, in the absence of a 
statute conferring such power” (Italics added.) 

From the cases mentioned above, it is a necessary conclu¬ 
sion that to segregate, the board of education must have 
that power expressly and clearly conferred upon it. 

✓ An examination of the Organic Act of 1906, cited above, 
fails to disclose such express and clear authority as the 
cases seem to demand. As a matter of fact the Act of 1906 
confers no power or authority upon the board of education 
to segregate or discriminate in any manner. And omis¬ 
sions and shortcomings in a statute are not to be remedied 
through guise of administrative ‘interpretation’. 

(Lynch v. Tilden Produce Co., 265 U. S. 315; Knoxville 
v. Helvering, 298 U. S. 441). 

The appellant submits that, based upon the foregoing au¬ 
thorities, the decision of the trial Court granting appellees ’ 
motion for summary judgment should be reversed, and that 
an order be entered granting appellant’s motion for sum¬ 
mary judgment. 


Respectfully submitted, 

Austin L. Fickling, 

U. Simpson Tate, 

Leon A. Ransom, 

James Wright, 

Attorneys for Appellant, 

1000 You Street, Northwest, 
Washington, D. C. 
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JOINT APPENDIX. 


1 In the District Court of the United States for 

the District of Columbia 

Civil Action No. 4062-’47 

Marguerite Daisy Carr, an Infant, by her Father and Next 
Friend, James C. Carr, Sr., 4233 Clay Street, N.E., 
Washington, D. C., in her own behalf and on behalf 

OF ALL OTHERS SIMILARLY SITUATED, Plaintiff 

V. 

Hobart M. Corning, as Superintendent of Public Schools, 
and Marion Wade Doyle, Robert A. Maurer, Lenore 
W. Smith, John H. Wilson, C. Melvin Sharpe, Velma 
G. Williams, James A. Cannon, Adelbert W. Lee and 
George E. C. Hayes, as Members of the Board of Edu¬ 
cation of the District of Columbia, Franklin Adminis¬ 
tration Building, Thirteenth and K Streets, N.W., 
Washington, D. C., Defendants. 

Filed Oct 7 1947 

Complaint for a Mandatory Injunction and for a 
Declaratory Judgment 

1. The jurisdiction of this Court is based upon the pro¬ 
visions of Section 11-306 of the Code of the District of Co¬ 
lumbia (1940 ed.), and Title 28, Section 400, United States 
Code. 

2. Petitioner, Marguerite Daisy Carr, Infant, and her 
Father and Next Friend, James C. Carr, Sr., are citizens of 
the United States and residents of the District of Columbia, 
residing at 4233 Clay Street, N. E., Washington, D. C. Both 
are members of and identified with the Negro race and are 
of “colored” blood and ancestry. 

3. Petitioner says that she is a duly enrolled and regis¬ 
tered student in the public schools of the District of Colum- 
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bia in “Divisions 10-13”, the divisions set apart for Negro 
students, and commonly known as the “colored” divisions 
of the said public school system of the District of Columbia; 
that there are innumerable other students of said system, 
of the same race and blood and similarly situated as she, who 
are too numerous to be brought into court, who suffer the 
same handicaps, hereinafter to be related, as she complains 
of; and that she therefore brings this action not only in re¬ 
spect of her ow’n complaints, but on behalf of all such others 
so similarly situated. 

2 4. Defendant Hobart M. Corning is a citizen of 

the United States and a resident of the District of 
Columbia, duly selected by the Board of Education of the 
District of Columbia to be Superintendent of the Public 
Schools of the District of Columbia; is acting as such, and, 
subject to the supervision of said Board of Education, is 
in charge of the public schools of said District, and is sued 
in his official capacity; the Defendants, Marion Wade Doyle, 
Robert A. Maurer, Lenore W. Smith, John H. Wilson, C. 
Melvin Sharpe, Velma G. Williams, James A. Gannon, Adel- 
bert W. Lee and George E. C. Hayes are all citizens of the 
United States and residents of the District of Columbia; 
collectively, by the provisions of Section 31-101 of the Code 
of Laws for the District of Columbia (1940 ed.), they con¬ 
stitute the Board of Education for the District of Columbia 
and are charged with the duties, obligations and responei- 
bilities thereof, including the proper administration of the 
law’s of the District of Columbia relating to the public 
schools; as such collective body they constitute an arm or 
agency of the District of Columbia and of the United States 
vrhose purpose and function it is to administer the public 
school system of the District of Columbia and to provide for 
the free education of the resident pupils of the District of 
Columbia, including that of the Plaintiff herein and those 
on whose behalf she brings this action. 

5. Defendants, purporting to act under their aforesaid 
power and control over the public schools of the District of 
Columbia, have arbitrarily, capriciously, wrongfully and 
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without color or authority of law, established, set up and 
maintained, and do now maintain, a system of segregated 
schools in the District of Columbia by which resident pupils 
of the public schools are separated, segregated and dis¬ 
criminated against in the school buildings of the District of 
Columbia solely on account of the race and color of said 
pupils; that Plaintiff, and all other Negro children of school 
age of the District of Columbia, on whose behalf she brings 
this action, are arbitrarily, capriciously, wrongfully, and 
without color or authority of law, required to attend schools 
separate and apart from those provided for the white 
children of the District; that the Defendants have arbi¬ 
trarily divided the schools of the District of Columbia into 
two (2) categories—i.e., “Divisions I-IX” for white pupils 
and “Divisions X-XIII” for Negro pupils; that children of 
either race are denied the right to attend the schools in the 
category other than that designated for their particular 
race, regardless of the proximity of such school or schools 
to their place of residence. 

6. Defendants, acting within their power as aforesaid, 
have established and now maintain an administrative 
3 practice or procedure which requires each resident 
pupil of the District of Columbia to attend the school 
most adjacent to his place of residence which offers the type 
of education to w T hich said student is entitled; that the laws 
of the District of Columbia provide and require that each 
child of the school age of the Plaintiff and those on whose 
behalf she sues shall attend upon the schools of the District 
of Columbia for a full-time day session of not less than 6 
hours per day during the school year; that Browne Junior 
High School, located at 24th Street and Benning Road, 
N. E., is the school for junior high instruction most ad¬ 
jacent to the residence of the Plaintff herein; and that Eliot 
Junior High School, located at 18th and B Streets, N. E., 
is the school next most adjacent to her place of residence; 
that Defendants have, contrary to law as aforesaid, desig¬ 
nated Browne Junior High School as a school for the in¬ 
struction of Negro junior high school students exclusively, 
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solely on account of their race and color, allocated said 
school to “Divisions X-XIII” and set said school separate 
and aside for the education of Negro pupils alone; that the 
Defendants have, acting without color or authority of law, 
likewise designated Eliot Junior High School as a school 
for the instruction of white junior high school students ex¬ 
clusively, solely on account of their race and color, and 
have allocated said school to “Divisions I-IX”; and have 
unlawfully ruled that no Negro child may attend Eliot 
Junior High School and that no white child may attend 
Browne Junior High School. 

7. Plaintiff says that she enrolled in Browne Junior High 
School in the fall of 1946; that in the normal course of aca¬ 
demic procedure she should graduate therefrom the month 
of June 1949; that at the time of enrollment, and as of the 
date of the filing of this complaint, the rated student body 
capacity of said school was 888 students; that at the time of 
her enrollment the actual student body consisted of 1707 
pupils; that by reason of such excessive enrollment the De¬ 
fendants ruled, ordered and demanded that the period of in¬ 
struction in said Browme Junior High School be divided into 
two part-time sessions of four and one-half hours of instruc¬ 
tions each, as contrasted with the standard six-hour period 
of instruction required by the Defendants, through their 
rules and regulations, for the schools of the District and as 
provided for by law; that Plaintiff, exercising all of her 
administrative remedies, appealed to the Defendants, and 
each of them, for relief from these inequities; that such 
relief -was denied by the Defendants; that upon, to-wit, Sep¬ 
tember 23, 1947, Plaintiff again presented herself to the 
proper officials and administrative officers of the Defend¬ 
ants at Browne Junior High School and demanded the type 
of instruction, hours thereof, and courses therein 
4 prescribed by law and by the rules and regulations 
of the Defendants; she was informed, and therefore 
avers, that the enrollment for said school was 1638 pupils 
as of that date, w’ith an increase in said number expected, 
and that therefore she could and would have, and is now 
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receiving only one-half-day, or part-time instruction for her 
junior high school education; that she thereupon, upon the 
same date, demanded of the Defendants, through their 
agent, the Principal of the Browne Junior High School, 
that she be given and allowed the prescribed full-time 
course of instruction for junior high school students as re¬ 
quired and authorized by law; that she was refused, and is 
still refused said full-time course of instruction by the De¬ 
fendants at Browne Junior High School; that thereupon 
Plaintiff demanded and requested of the Defendants, 
through their duly authorized agent, the Principal of 
Browne Junior High School, that she be granted a transfer 
from said Browne Junior High School to the junior high 
school next most adjacent to her residence; that Eliot Junior 
High School, as aforesaid, is the junior high school next 
most adjacent to her place of residence; that the Defend¬ 
ants, through their aforesaid servant and agent, refused 
and failed to grant Plaintiff permission to transfer to said 
school on the grounds and for the reason that Eliot Junior 
High School is for the use of white students of Plaintiff’s 
residential area only, and that the Defendants had adopted 
rules and regulations prohibiting the attendance of Negro 
students upon such school, despite the fact that there is no 
law authorizing or permitting the adoption of said rules; 
that Plaintiff thereafter applied to said Eliot Junior High 
School for admission; that she was informed and therefore 
avers that said high school offers a full-time course of in¬ 
struction as required by law; that she was refused admis¬ 
sion to said Eliot Junior High School by the Defendants, 
acting through their agent, the Principal of said school; 
that said admission was denied solely on the ground and 
for the reason that Plaintiff is a Negro and because of the 
arbitrary and unlawful rules adopted by the Defendant that 
a Negro cannot be admitted to a school which is designated 
for white students only. 

8. Petitioner says that by reason of the foregoing facts, 
and by reason of the arbitrary and unlawful acts of the 
Defendants, she and those on whose behalf she brings this 
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action are now denied and will continue to be denied the 
benefits of the free education required and provided by the 
laws of the District of Columbia, solely on account of her 
and their race and color; because of her infancy and the 
fact that valuable years of her educational life are being 
wasted, Petitioner has no adequate remedy at law for mone¬ 
tary damages; that the injuries to her and them are 
5 irreparable, and that she has no remedy other than 
recourse to this Court for equitable relief by way of 
a mandatory injunction and for a declaratory judgment. 

Wherefore, the premises considered, Petitioner prays: 

1. That the process of this Court, addressed to the De¬ 
fendants and each of them, may issue, commanding them 
and each of them to appear and answer the exigencies of 
this complaint. 

2. That because the parties similarly situated and affected 
on Plaintiff by the acts of the Defendants are too numerous 
to be brought into court, Plaintiff be authorized to maintain 
this action as a common suit; and that such relief as may 
be granted herein be made available to all of such similarly 
situated parties as may desire to take advantage thereof. 

3. That this cause be advanced upon the docket of this 
Court for a speedy trial of the issues herein. 

4. That the Court issue its decree declaring that neither 
the laws of the United States nor the laws of the District of 
Columbia make the establishment or maintenance of sepa¬ 
rate schools for the white and Negro races in the District of 
Columbia mandatory; that the Defendants have exceeded 
their power and authority and have acted without even the 
color of law in requiring Plaintiff and those on whose behalf 
she sues to attend separate and segregated schools solely on 
account of their race and color; and that such separate and 
segregated schools in the District of Columbia are illegal, 
and that the Board of Education is without lawful authority 
to exclude Negroes from attendance upon white schools 
solely on account of race or blood. 
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5. That the Defendants and each of them, and their suc¬ 
cessors in office as members and officials of the Board of 
Education of the District of Columbia be immediately en¬ 
joined to permit the Plaintiff and those on whose behalf she 
sues to enroll in and attend the school most adjacent to her 
and their homes in which the courses of education required 
and prescribed by law and the regulations of the Defendants 
are offered without regard to the previous or present use or 
designation of such school on account of the race or color of 
the students enrolled therein. 

6. And for such other and further relief as may to the 
Court seem proper and just in the premises. 

James C. Care, Sr., 

Father and Next Friend. 

6 District of Columbia, ss: 

James C. Carr, Sr., being first duly sworn, says that he 
is the Father and Next Friend of Marguerite Daisy Carr, 
the Petitioner in the foregoing Complaint; that Marguerite 
Daisy Carr is an infant; that he has read the foregoing and 
annexed Complaint and is familiar with the contents 
thereof; that all matters stated therein as true are true; 
that all matters stated on information and belief he believes 
to be true and therefore avers them as such. 

James C. Carr, Sr. 

Sworn to and subscribed before me this 7th day of Octo¬ 
ber, A.D., 1947, 

Johnnie R. Portee, 

(Seal) Notary Public. 

Ransom, Fickling & Tate 
1920-13th Street, N. W., 

Michigan 2000, 

Washington, D. C., 

Attorneys for Petitioner. 

By 

Austin L. Fickling. 

• •••***•** 
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7 Filed Oct 27 1947 

Answer 

1 and 2. The defendants admit the allegations contained 
in paragraphs one and two of the complaint. 

3. The defendants admit that the plaintiff is enrolled and 
registered as a student in “Divisions X-XIII” of the Public 
Schools of the District of Columbia; that said divisions are 
set apart for negro students, and are commonly known as 
the “Colored” divisions of the Public School System of the 
District of Columbia. Defendants admit that there are 
numerous other students of such System. Defendants deny 
that plaintiff or other colored students of the Public School 
System of the District of Columbia suffer “handicaps” as 
a result of the matters complained of. Defendants are 
without knowledge or information sufficient to form a belief 
as to whether plaintiff brings this action on behalf of others 
allegedly similarly situated to herself. 

8 4. The defendants admit the allegations contained 
in paragraph four of the complaint. 

5. Defendants admit that the schools of the District of 
Columbia are divided into 13 divisions, that “Divisions 
I-IX” are designated for white pupils, and “Divisions X- 
XIII” for negro pupils; and that children of either race 
are denied enrollment in schools in the category other than 
that designated for their particular race. The defendants 
deny the remaining allegations contained in paragraph five 
of the complaint. 

6. Defendants admit that there is now maintained an 
administrative practice or procedure which requires each 
resident pupil of the District of Columbia to attend the 
school most adjacent to his place of residence which offers 
the type of education to which said student is entitled; 
admits that Browne Junior High School, located at 24th 
Street and Benning Road, N.E., is the school for junior 
high instruction most adjacent to the residence of plaintiff 
herein; that Eliot Junior High School, located at 18th and 
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“B” Streets, N. E., is the school next most adjacent to the 
place of residence of the plaintiff; that Browne Junior High 
School is designated for the instruction of negro junior high 
school students exclusively and is allocated to “Divisions 
X-XIII”; that Eliot Junior High School is designated as 
a school for instruction of white junior high school students, 
and is allocated to “Divisions I-IX”; and that no negro 
child may attend Eliot Junior High School, and that no 
white child may attend Browne Junior High School. The 
defendants deny the remaining allegations contained in par¬ 
agraph six of the complaint. 

7. The defendants admit that plaintiff enrolled in the 
Browne Junior High School in the fall of 1946; that at the 
time of enrollment and as of the date of the filing of the com¬ 
plaint herein, the rated student body capacity of the school 
was 888 students; that on February 7, 1947 the student 
body of Browne Junior High School consisted of 1707 
pupils; that by reason of said excessive enrollment 
9 the period of instruction in said Browne Junior High 
School was divided into two sessions of approxi¬ 
mately 4 1 /2 hours of instruction each; that the plaintiff ap¬ 
pealed to the defendants to be supplied with a one session 
course of instructions; that, as of September 22, 1947, en¬ 
rollment in Browne Junior High School was 1638 pupils, 
and an increase expected; that on September 23, 1947, en¬ 
rollment in said school was 1733 pupils; that Eliot Junior 
High School is the junior high school next most adjacent to 
plaintiff’s place of residence; that said Eliot Junior High 
School is for the use of white students only of plaintiff’s 
residential area; that negro students are prohibited from 
attending said school; and that Eliot Junior High School 
affords a single session course of instruction to junior high 
school students; the defendants are informed and believe 
and therefore admit that the plaintiff requested from the 
officials and administrative officers of Browne Junior High 
School that she be furnished a single session course of in¬ 
struction, that she requested the principal of Browne Junior 
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High School that she be granted a transfer from said 
Browne Junior High School to Eliot Junior High School; 
that said application was refused; that plaintiff applied 
to Eliot Junior High School for admission, that admission 
to said Eliot Junior High School was refused. Defendants 
deny the remaining allegations contained in paragraph 
seven of the complaint. 

8. The defendants deny the allegations contained in para¬ 
graph eight of the complaint. 

Vernon E. West, 

Corporation Counsel, D. C. 

Oliver Gasch, 

Assistant Corporation Counsel, D. C. 

Milton D. Korman, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendants, 
District Building, 
Washington, D. C. 

10 Filed Nov 19 1947 

Motion for Summary Judgment by Plaintiff 

Plaintiff moves the Court as follows: 

1. That it enter, pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, a Summary Judgment in Plaintiff’s 
favor for the relief demanded in the complaint, on the 
ground that there is no genuine issue as to any material 
fact and that Plaintiff is entitled to a judgment as a matter 
of law; or, in the alternative, 

2. If summary judgment is not rendered in Plaintiff’s 
favor upon the whole case or for all the relief asked and a 
trial is necessary, that the Court, at the hearing on this Mo¬ 
tion, by examining the pleadings and the evidence before 
it and by interrogating counsel, ascertain what material 
facts exist without substantial controversy and what ma- 
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terial facts are in good faith controverted, and thereupon 
make an order specifying what facts do appear without ma¬ 
terial or substantial controversy and directing such further 
proceedings in the action as are just. 

Respectfully submitted, November 19,1947, 

Raxsom, Ficklixg & Tate, Attorneys at Law, 
Attorneys for the Plaintiff , 

By Leox A. Raxsom, 

1920 13th Street, N.W., 
Washington, D. C. 

11 Filed Dec 22 1947 . 

Affidavit in Support of Motion for Summary Judgment 

District of Columbia, ss: 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Martin D. Jenkins, who being 
first duly sworn, upon his oath deposes and says: 

I am a professor in the Department of Education of 
Howard University of Washington, D. C., and Chairman of 
the Education Committee of the District of Columbia 
Branch of the National Association for the Advancement 
of Colored People; in this latter capacity I have personally 
investigated the conditions existing at Browne Junior High 
School and the hours and types of instruction offered 
therein. 

A. 

I am informed, and therefore aver, that Section 31-1101 
of the District of Columbia Code, (1940 ed.) provides for a 
full-time, whole-day session in the District Schools for all 
children in the schools of the District beyond the second 
grade; that by virtue of Section 5, chapter 13 of the Rules 
and Regulations of the School Board of the District of Co¬ 
lumbia, the time of instruction is fixed at five hours and ten 
minutes of class room instruction. (This is the time allotted 
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for instruction in the junior high schools of the District). 
This program, which is followed in the junior high schools 
of the District, is based upon a six hour day, with an allow¬ 
ance of “not more than 45 minutes for lunch” and a recess 
of 5 minutes. 

At the Browne Junior High School two shifts of pupils 
are carried on the so-called “double session” plan. Pupils 
attending the first session are in school from 8:00 A. M. un¬ 
til 12:30 P. M.; pupils attending the second session are in 
school from 12:45 P. M. until 5:15 P. M. This pro- 
12 gram provides four hours and five minutes for in¬ 
structional purposes and twenty-five minutes for 
lunch—a total of four and one-half hours. During the 
winter months it has been the practice at Browne Junior 
High School to eliminate the last period of the afternoon 
session in order that the pupils might get to their homes be¬ 
fore dark. This practice results in a reduction of the school 
day to three hours and forty minutes and of instruction 
time to three hours and twenty-five minutes. 

The facts presented show that the school day provided 
in the “double session” plan at the Browne Junior High 
School is one and one-half hours shorter than that provided 
in the junior high schools having the standard single session 
plan. This constitutes a loss of 25% of the total school day 
for pupils attending the Browne Junior High School. 

B. 

The short school day in etfect at the Browne Junior High 
School results in a reduction in the number of minutes sched¬ 
uled for instructional purposes in each of the subjects 
taught. In general, the pupils attending the Browne Junior 
High School have the same pattern of subjects as do the 
students attending the “single-session” junior high schools 
in the District of Columbia; but, while the standard length 
of period for instructional purposes in the “single session” 
junior high schools is 55 minutes, in the Browne Junior 
High School under the “double session” plan, the periods 
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for instructional purposes are only 40 minutes in length 
(See the attached program which is incorporated herewith 
and made a part hereof). Thus, under the “double ses¬ 
sion” program the amount of time available for instruc¬ 
tional purposes is 27% less than in the standard “single 
session” plan. (In actual practice the difference is even 
greater. In both programs approximately five minutes are 
required for changing classes between periods, thus reduc¬ 
ing the effective time available for instruction to about fifty 
minutes in the “single session” program and to about 
thirty-five minutes in the “double session” program, a dif¬ 
ference of 30%.) 

The term “instruction” refers to all of those activities 
carried on in the classroom, under the direction of the teach¬ 
ers assigned, to promote the educational development of 
the pupils. Instructional activities may take the form of 
lectures, recitations, discussion, supervised study, labora¬ 
tory activities, supervised field trips, shop work and the 
like. 

13 The facts presented show that under the “double 
session” program at the Browne Junior High School 
the periods for instructional purposes are 27 or 30% 
shorter than those in the standard “single session” junior 
high schools in the District of Columbia. Under these con¬ 
ditions instruction in the Browne Junior High School is 
either less thorough or less extensive, or both, than in the 
standard “single session” high schools in the District of 
Columbia. 

Martin D. Jenkins. 

Sworn to and subscribed before me this 20th day of De¬ 
cember, 1947. 

Charles S. Currey, 

(Seal) Notary Public. 

Notary Public, D. C. 

Commission Expires March 14, 1948. 
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14 Filed Dec 22 1947 

‘‘EXHIBIT A” 


WEEKLY PROGRAM AT BROWNE JUNIOR HIGH SCHOOL 
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15 Special Notes on Educational Program: 

1. Ninth grade pupils do not have elective and must util¬ 
ize this period for study because of lack of facilities. 

2. There are 4 twenty-five minute lunch periods for each 
session. 

Morning session: 10:40 A.M.—12:20 P.M. 

Afternoon session: 2:05 P.M.—3:45 P.M. 

3. Because of the early onset of darkness in the winter 
months the afternoon schedule is shortened one period per 
day as follows: One "week English is dropped from sched¬ 
ule ; the next week Mathematics is dropped, etc.; this results 
in a still greater attenuation of the pupils’ schedule. 

The program outlined above, and actually in existence at 
Browne Junior High School, is the same as provided for all 
junior high schools in the District of Columbia, so far as 
courses of instruction are concerned, but the following ex¬ 
ceptions are to be noted: 

1. Under the standard “single session” plan of the other 
junior high schools in the District of Columbia, 

(a) Periods of instruction are 55 minutes in length: 

(b) Five periods per week are available for auditorium 
and activities (clubs, supervised study, counselling and 
guidance) 

(c) After-school time may be devoted to extended activ¬ 
ities. 
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16 Filed Dec 5 1947 

Motion for Summary Judgment 

Come now the defendants and respectfully move the court 
to enter a summary judgment for the defendants under 
Rule 56, Federal Rules of Civil Procedure, upon the plead¬ 
ings, and supporting affidavit hereto annexed and made a 
part hereof by reference. 

Vernon E. West, 

Corporation Counsel, D. C. 

Oliver Gasch, 

Assistant Corporation Counsel, D. C. 

Milton D. Korman, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendants, 

17 Filed Dec 5 1947 

Affidavit in Support of Motion for Summary Judgment 

District of Columbia, ss: 

Personally appeared Hobart M. Corning, who, being first 
duly sworn, upon his oath deposes and says: 

I am Superintendent of Schools for the District of Co¬ 
lumbia. On April 16, 1947, Mr. Leon A. Ransom, attorney 
for the plaintiff in the above entitled cause, submitted to 
the Board of Education a petition on behalf of the plain¬ 
tiff, setting forth facts essentially the same as those con¬ 
tained in the complaint filed herein and requesting some¬ 
what similar relief from the Board of Education. This pe¬ 
tition was referred by the Board of Education to affiant 
for analysis. 

In accordance with this reference I made an investigation 
of facts and conditions surrounding the subject matter of 
the petition and reported the same to the Board of Educa¬ 
tion under date of May 21, 1947. Recently I re-examined 
the facts surrounding the plaintiff and conditions about 
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which she complains in the public school system and have 
brought my findings approximately up to the date of this 
affidavit. Most of the material in this affidavit is taken 
from my report to the Board of Education on this subject 
on May 21,1947, as revised to a recent date. 

The complaint filed herein is based in part upon the over¬ 
crowded condition at the Browne Junior High School, 
which makes a double-shift schedule necessary. There are 
various factors which contribute to this unfortunate con¬ 
dition. 

The schools of the District of Columbia are divided into 
13 Divisions. Divisions 1-9 embrace the schools for white 
pupils and Divisions 10-13 embrace the schools for colored 
pupils. 

18 I. The double-shift schedule is not new in Wash- 
inton, D. C., nor has it been confined either to Divi¬ 
sions 1-9 or to Divisions 10-13. 

A. Four high schools in Divisions 1-9 operated on double¬ 
shift schedules as follows: 


Average yearly 


Name of School 

Year 

enrollment 

Central High School 

1921-1926 

3,322 

Western High School 

1920-1925 

965 

Eastern High School 

1931-1936 

1933-1938 

1,060 

1,059 

Anacostia High School 

1938-1943 

1,699 

B. Two junior high schools in Divisions 10-13 operated 
on double-shift schedules as follows: 

Average yearly 

Name of School 

Year 

enrollment 

Browne Junior High School 

1941-1944 

1945-1947 

1,528 

1,464 

Randall Junior High School 

1942-1947 

1,390 


C. Elementary schools have operated periodically on 
double-shift schedules. 
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Throughout the years various elementary schools in Divi¬ 
sions 1-9 and also in Divisions 10-13 have had some double¬ 
shift schedules. 

D. The following numbers of pupils are now attending 
school on double-shift schedules as of November 13, 1947: 

In Divisions 1-9 877 elementary 

In Divisions 10-13 2,756 elementary 

In Divisions 10-13 3,175 junior high 


Total.6,808 

E. It is estimated that in addition to the schools now 
operating on double-shift schedules, additional schools in 
both divisions will be running on a double-shift basis unless 
new construction is made available within the next two 
years. 

It is expected that two elementary, one junior high, and 
one senior high school in Divisions 1-9, and four elemen¬ 
tary, three junior high schools, and two senior high schools 
in Divisions 10-13 will be on double-shift schedules 
19 within the next year or two, unless additional facili¬ 
ties are authorized. 

F. Because of the reorganizations of schools effective 
December 1, 1947, the following conditions exist: Pupils 
attending school on double-shift schedules: 

In Divisions 1-9 877 elementary 

In Divisions 10-13 1,837 elementary 

In Divisions 10-13 676 junior high 


Total.3,390 

Of the numbers given in D the following are on single¬ 
shift schedules: 

In Divisions 10-13 919 elementary 

In Divisions 10-13 2,499 junior high 


Total 


3,418 
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II. Double-shift schedule is the result of several factors. 

A. An unpredictable growth of population by way of 
migration and by way of an increase in birth rate resulted 
in a marked increase in school population in Divisions 10-13 
during the last ten years. 

1. In 1937 the enrollment in Divisions 10-13 was 34,625. 

2. In 1947 (as of May) the enrollment in Divisions 10-13 
was 41,137. 

3. The net gain was 6,510, or 18.8 per cent. 

4. From 1937-1947 (as of May) enrollment in Divisions 
1-9 fell by 8,172 pupils, or 13.9 per cent. 

5. Although emergency measures such as the transfer 
of buildings from Divisions 1-9 to Divisions 10-13 are being 
resorted to whenever possible, such measures cannot com¬ 
pletely eliminate over-crowding. 

B. Shifts in population from one city area to another 
led to crowding in some buildings and to a reduction of 
enrollments in others. 

Populations in various city areas rise or decline accord¬ 
ing to changing developments in such areas. In the Briggs- 
Montgomery Elementary School section, for example, the 
school population is expected to shrink because of 
20 building programs being developed there by the Fed¬ 
eral Government and by George Washington Univer¬ 
sity. The school population in the Smothers and Merritt 
Elementary School sections rose markedly when the Lin¬ 
coln Heights Dwellings, a project of the National Capital 
Housing Authority, were occupied. Fluctuations which 
thus occur in school populations often result in overcrowd¬ 
ing in certain schools and below-capacity use of other 
schools. 

C. During the war years new permanent buildings could 
not be erected because of the scarcity of labor and materi¬ 
als, and because of a government order prohibiting new 
permanent construction. 

D. The increase in the cost of construction has delayed 
construction, because it was necessary to secure additional 
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authorizations or appropriations, a process which requires 
time and involves uncertainties. 

1. An example of this delay caused by increasing costs 
of construction is the Kelly Miller Junior High School 
which is planned to relieve congestion in the school under 
discussion, namely the Browne Junior High School. 

a. The 1942 D. C. Appropriations Act included money 
for the purchase of a site in the vicinity of 49th Street and 
Washington Place, N.E. This site has been purchased. 

b. The 1942 D. C. Appropriations Act included $15,427 
for the preparation of plans and specifications and author¬ 
ized the Commissioners to enter into a contract for such 
building at a total cost not to exceed $875,000. 

c. The 1946 D. C. Appropriations Act made available 
$225,000 for beginning the construction and increased the 
authorization from $875,000 to $980,000. 

d. The First Deficiency Appropriations Act, 1946, in¬ 
creased the authorization to $1,350,000. 

e. The 1947 D. C. Appropriations Act carries $400,000 
for continuing construction, thus increasing the available 
fund to $640,427. The contracts, however, could not be let 
even though $640,427 to start construction is available, be¬ 
cause the amount of authorization, $1,350,000 (see d above), 
is not sufficient to complete construction under present 

building costs. 

21 f. The 1948 D. C. Appropriations Act includes an 
additional appropriation of $350,000 for the Miller 
Junior High School and authorizes the Commissioners to 
enter into a contract for the building at a total cost not to 
exceed $1,808,000. Bids for the construction of the Miller 
Junior High School are scheduled to be opened on Decem¬ 
ber 4, 1947. When completed, the Miller Junior High 
School will eliminate the double-shift program at the 
Browne Junior High School. 

2. Another example of the delay caused by increasing 
building costs is the Bandall Junior High School. 

a. The 1946 D. C. Appropriations Act provides “for the 
construction of an addition to the Randall Junior High 
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School consisting of 18 rooms and a cafeteria, necessary- 
remodeling of the present building and treatment of 
grounds not to exceed $320,000.’ ’ 

b. Land is available and plans and specifications have 
been completed. 

c. The 1948 D. C. Appropriations Act includes $130,000 
additional for the addition to the Randall Junior High 
School. The contract for this addition has been awarded 
and construction is already under way. 

3. Other examples can be found in Divisions 10-13 and 
also in Divisions 1-9, as notably the Kimball Elementary 
School in which double-shift schooling has not been elim¬ 
inated because bids which have been requested on two dif¬ 
ferent occasions have been in excess of the authorization 
and appropriation. 

E. The Board of Education each year faces another dif¬ 
ficulty in its attempt to provide buildings to eliminate 
double-shift schedules. The Board of Education each year 
prepares budget estimates which include capital outlay 
items which are carefully selected on the basis of urgency 
of need. These requests are screened by the Commission¬ 
ers of the District of Columbia and as revised by the Com¬ 
missioners they are sent to Congress where they are sub¬ 
jected again to further screening. In the 1948 budget esti¬ 
mates approved by the Board of Education there was in¬ 
cluded $8,569,000 for capital expenditures. Of this amount, 
56.3 per cent was for capital expenditures for Divisions 
10-13. The Board of Education included this amount for 
capital outlay for 1948 as a logical first step in the attain¬ 
ment of General Young’s six-year plan and this first step 
was devoted almost entirely to projects which would elim¬ 
inate or avoid double-shift instruction. 

22 These budget estimates were submitted to the 
Commissioners, as a result of whose deliberations the 
total amount was reduced in the estimates from $8,569,000 
to $2,123,000. The Congress, recognizing the Board of 
Education’s needs for new construction to eliminate dou- 
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ble-shift instruction, increased the public schools appropri¬ 
ations for Capital outlay in the 1948 D. C. Appropriations 
Act to $4,269,230 and increased the authorization for new 
construction to a total of approximately thirteen million 
dollars. Tables follow which lift the construction items 
included in the 1948 D. C. Approbations Act to eliminate 
double-shift schedules in Divisions 10-13 and also to avoid 
double-shift schedules which are anticipated in the near 
future in Divisions 10-13. There are also shown in the 
table the projects not related to double-shift schedules 
which were included in the 1948 budget estimates for Divi¬ 
sions 10-13. The tables also show which of the projects are 
now in the 1948 D. C. Appropriations Act, and which ones 
failed to be approved. 


TO ELIMINATE DOUBLE-SHIFT INSTRUCTION 


Construction 

Approved 

Walker-Jones 

X 

Miller Junior High 

X 

Randall Junior High 

X 

Logan 

X 

Young (addition) 

X 

Montgomery 

X 

Birney 

X 

Crummell (addition) 

X 

Plans and Specifications 
Armstrong 

X 

Payne 

X 

Syphax 

X 

Shaw 

X 

Sites 

Syphax 

X 

Payne 

X 


Not Approved 
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23 TO AVOID DOUBLE-SHIFT INSTRUCTION 
ANTICIPATED IN THE NEAR FUTURE 


Construction Approved Not Approved 

Spingarn Senior High X 

Slowe (completion) X 

Terrell (new building) X 

Nalle X 

Plans and Specifications 

Junior High in Anacostia X 

Stevens X 

Garrison (addition) X 

Sites 

Cardozo X 

Garrison X 

Stevens X 


ITEMS NOT RELATED TO DOUBLE-SHIFT 
Construction Approved Not Approved 

Thomas (completion) X 

Plans and Specifications 
High School Stadium X 

(plans) (Dunbar) 

Sites 

Giddings X 

If all of the capital outlay items requested by the Board 
of Education in their estimates for 1948 were allowed, dou¬ 
ble-shift instruction in Divisions 10-13 would be eliminated 
as follows: 
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Schools Double-Shift Classes 

Number of Pupils 

Elementary School 

Smothers 

10 

434 

Walker-Jones 

10 

347 

Douglass-Simmons 

8 

312 

Logan 

0 

0 

Langston 

6 

207 

Morse 

2 

81 

Cook 

4 

147 

Bimey 

8 

275 

Total. 

..48 

1,803 

Junior High Schools 

Browne 

all 

1,826 

Randall 

all 

1,349 

Total.. 


.3,175 

Grand Total . 


.4,978 


The Board of Education will continue its efforts to ob¬ 
tain appropriations for the proposed program in connec¬ 
tion with the 1948 and subsequent budgets. 

24 III. Action has been taken by the Board of Educa¬ 
tion to eliminate double-shift classes. 

A. The Board of Education was committed to the con¬ 
struction of the Miller Junior High School to relieve 
Browne Junior High School as early as 1942, and every 
year thereafter. (See steps in the program under II-D-1) 

B. The Board of Education has obtained authorization 
for an 18 room addition and cafeteria for Randall Junior 
High School. (See II-D-2) 

C. The Board of Education’s budget requests have re¬ 
sulted in much construction since 1937 that has been di¬ 
rected toward the elimination of crowding in Divisions 
10-13. Thirteen additions and six new buildings have been 
constructed, and two are now under construction. 
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D. It is the policy and the duty of the Board of Educa¬ 
tion to utilize building facilities which are available. 
Through the natural process of shifting and increasing 
population, it happens that, on occasion, buildings are 
available in Divisions 10-13 which can be released for use 
in Divisions 1-9. Similarly, it develops that buildings 
originally planned for use by Divisions 1-9 can be made 
available for use by Divisions 10-13. Ten buildings since 
1926 have been transferred from Divisions 1-9 to Divisions 
10-13; and two buildings, from Divisions 10-13 to Divisions 
1-9. At its meeting on May 7, 1947, the Board of Educa¬ 
tion approved the transfer of two additional elementary 
schools from Divisions 1-9 to Divisions 10-13, in order to 
eliminate the crowding at Young, Love joy, and Logan 
Schools. These transfers were made under the specific 
conditions that their use by Divisions 10-13 will be tem¬ 
porary to meet an emergency need, that they will not inter¬ 
rupt, delay, or otherwise interfere with the building pro-, 
gram for Divisions 10-13, and that they will be recondi¬ 
tioned for occupancy when the transfer becomes 
25 effective. 

At the same meeting, the Board of Education 
made a change in building plans in order to permit the 
construction of a senior high school for colored children 
on a site purchased for the construction of a school for 
white children and also the construction of a junior high 
school for colored children on a site now occupied by an 
obsolete building used by white children. 

At its meeting on November 19, 1947, the Board of Edu¬ 
cation approved the transfer of 5 additional elementary 
schools from Divisions 1-9 to Divisions 10-13 in order to 
partly eliminate double-shift classes. The following schools 
are those being turned over to Divisions 10-13 from Divi¬ 
sions 1-9: 

The Blow and the Webb Schools has placed 1,150 children 
at Browne Junior High School on single-shift schedule. 
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The S. J. Bowen School has eliminated double-shift in¬ 
struction at the Randall Junior High School for 1,349 
pupils. 

The Hayes School has relieved double-shift instruction 
at the Crummell, Payne, Slater, Langston, Walker-Jones, 
and Cook Schools. 

The Lenox School has eliminated the use of the Lincoln 
School and relieves double-shift instruction at the Van 
Ness, Syphax, and Bell Elementary Schools. 

E. The five-year building program of the Engineer Com¬ 
missioner, in which the Board of Education concurred, in¬ 
cludes projects to meet the present needs in the school sys¬ 
tem. These projects were submitted for this study in order 
to completely eliminate double-shift instruction, to avoid 
double-shift instruction that is anticipated, and to discon¬ 
tinue the use of obsolete buildings. Recently those proj¬ 
ects have been rearranged in order of priority. All build¬ 
ings designed to eliminate existing double-shift instruction 
have been placed in the first priority, and all buildings de¬ 
signed to avoid double-shift instruction that is anticipated 
have been placed in the second priority. If this program 
is adopted, the first two years of construction will com¬ 
pletely eliminate double-shift instruction existing or an¬ 
ticipated. 

26 IV. The following action has been taken to elim¬ 
inate the teacher shortage at Browne Junior High 
School: 

A. Four additional teachers were assigned to the Browne 
Junior High School during the first week in April, reduc¬ 
ing the pupil-teacher ration to 29.9, based on the enrollment 
of 1,722 on March 13, 1947. 

B. Three more teachers were later assigned to Browne. 
The pupil-teacher ratio at Browne was, by this action, 
brought to 28.4. The Board standard is 28. 

C. Nine more teachers, six by appointment and three 
by detail, were added to the Browne Junior High School 
Faculty, effective December 1,1947, to meet the emergency 


27 


need for additional teaching service resulting from the 
joint use of the Browne, Blow, Webb Schools for the pro¬ 
gram of instruction for the student population at Browne. 
The pupil-teacher ratio at Browne is now 25.7. The Board’s 
standard is 28. An additional assistant principal has been 
appointed at the Browne Junior High School for purposes 
of supervision. 

V. A proposal for the construction of a temporary build¬ 
ing to relieve the overcrowding at Browne Junior High 
School has been studied, and upon the recommendation of 
Mr. A. G. Hutson, Director of Construction for the District 
of Columbia, Mr. Howard P. Stafford, Associate Superin¬ 
tendent in charge of Buildings and Grounds, and Dr. Gar¬ 
net C. Wilkinson, First Assistant Superintendent in charge 
of Divisions 10-13, has been dropped as infeasible. 

A. Arrangements are well under way for the building 
of the Kelly Miller Junior High School. Funds for con¬ 
struction approved to date total $640,427 and an additional 
appropriation of $350,000 is included in the 1948 D. C. Ap¬ 
propriations Act. The site has been purchased, the plans 
and specifications have been completed, and bids will be 
opened on December 4,1947. 

27 B. The Miller Junior High School is expected to be 
ready for use by February 1950, whereas a tem¬ 
porary structure could not be ready before September 1948. 
Hence the building of a temporary structure would save 
only about one school year of time. 

C. The cost of providing a temporary structure would 
be relatively high and thus unjustified because such a struc¬ 
ture could not be regarded as adequate for permanent use. 

D. The building of a temporary structure to relieve the 
crowded conditions at Browne Junior High School would 
interrupt the present plans for construction of the Miller 
Junior High School and would not receive the support of 
the citizens most concerned. 

VI. The Board of Education of the District of Columbia 
provides for equality of educational opportunity among 
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white and colored children by expending school moneys 
proportionately for each group as required by law. 

A. The principle that school moneys should be expended 
proportionately in Divisions 1-9 and Divisions 10-13 is con¬ 
tained in Sec. 31-1112, D. C. Code, 1940 Edition: 

“ Proportionate Amount of School, Moneys to be Set 
Apart for Colored Schools 

“It shall be the duty of the proper authorities of the Dis¬ 
trict to set apart each year from the whole fund received 
from all sources by such authorities applicable to purposes 
of public education in the District of Columbia, such a pro¬ 
portionate part of all moneys received or expended for 
school or educational purposes, including the cost of sites, 
buildings, improvements, furniture and books, and all 
other expenditures on account of schools, as the colored 
children between the ages of 6 and 17 years bear to the 
whole number of children, white and colored, between the 
same ages, for the purpose of establishing and sustaining 
public schools for the education of colored children; and 
such proportion shall be ascertained by the last reported 
census of the population made prior to such apportionment, 
and shall be regulated at all times thereby. (R.S. D. C., 
para. 306, June 11,1878, 20 Stat. 107, ch. 180, para. 6; June 
20,1906, 34 Stat. 316, ch. 3446, para. 2.)” 

28 B. Expenditures of school moneys already made 
or planned for the fiscal year 1947 show that the 
Board of Education has provided for equality of educa¬ 
tional opportunity among white and colored children as re¬ 
quired by law, and has, in fact, gone beyond the minimum 
requirements of the law in its effort to improve educational 
opportunities for colored children. 

1. The following table shows that in a budget of $19,817,- 
156 for the fiscal year 1947, $9,561,144 is being expended 
for the education of white children in Divisions 1-9, $7,595,- 
034 is being expended for the education of colored children 
in Divisions 10-13, and $2,660,978 is undistributed as be- 
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tween Divisions 1-9 and 10-13. The latter amount, which 
cannot be analyzed at this time for budgetary reasons as to 
its use in the education of white and colored children, is 
used in some part jointly for the education of both white 
and colored children and in some part, separately. 


Undistrib- 

uted-Divi- Divisions Divisions 

sions 1-13 1-9 10-13 Total 

Operating Expenses 

General Administration.$ 348,522 $ 129,179 $ 93,271 $ 470,972 

General Supervision and 

Instruction . 57,141 7,398,646 4,866,593 12,322,380 

Vocational Education, 

George-Deen Program 

(District and Federal) .... 138,044 87,280 225,324 

Operation of Buildings & 

Grounds & Maintenance of 

Equipment . 749,815 1,106,325 592,360 2,448,500 


Sub Total . 1,055,478 8,772,194 5,639,504 15,467,176 

Auxiliary Educational 

Services . 28,500 44,800 16,300 89,600 

Repairs and Maintenance of 

Buildings and Grounds .... 868,000 868,000 

Teachers’ Retirement Appro¬ 
priated Fund . 609,000 609,000 

Total Capital Outlay . 100,000 744,150 1,939,230 2,783,380 


Grand Total . 2,660,978 9,561,144 7,595,034 19,817,156 


(Above table prepared for affiant in Office of Finance and 
' Accounting 5/15/47 R. F. Harris) 

2. The following table compares the per cent of moneys 
expended for the education of children in Divisions 1-9 and 
children in Divisions 10-13 with the per cent of white and 
colored children between the ages of 6 and 17 as shown in 
the last reported census. The table shows that 55.73 per 
cent of the 1947 budget, exclusive of the undistributed 
amount, is spent for the education of white children, who 
comprise 65.9 per cent of the children in the District of Co¬ 
lumbia. The table also shows that 44.27 per cent of 
29 of the 1947 budget, exclusive of the undistributed 
amount, is being spent for the education of colored 
children, who comprise 34.1 per cent of the children resid- 
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ing in the District of Columbia. 1 It is obvious that the 
Board of Education is using available funds in a fair and 
equitable manner as required by law for the education of 
the white and colored children. 

A comparison of the Amounts Spent for the Education 
of White and Colored Children in the District of Columbia 
Under the 1947 Budget with the per cent of white and 
colored children in the District of Columbia as reported in 
the last available census. 

Number of white 
and Negro chil¬ 
dren, (6-17) in 

Amounts Spent Per Cent D. C.—1940 Per Cent 

Divisions 1-9 

(white) $9,561,144 55.73 64,531 65.9 

Divisions 10-13 

(colored) 7,595,034 44.27 33,500 34.1 

3. An analysis of the 1948 estimates approved by the 
Board of Education and submitted to the Commissioners 
of the District of Columbia shows (See the table below) 
that 56.3 per cent of such expenditures were to have been 
in Divisions 10-13, in order partially to relieve overcrowded 
conditions. The 1948 estimates as finally approved by the 
Commissioners for capital outlay total $2,123,000, exclud¬ 
ing an additional amount of $168,000 later approved. (See 
the table below) Of this amount 48 per cent was allocated 
to Divisions 10-13. 

The tables of estimates for capital outlay for 1948 pre¬ 
pared by the Board of Education furnish additional evi¬ 
dence that the Board of Education has made an unusual 
effort to improve the educational program for children in 
Divisions 10-13. 

i The number of children between 6 and 17 in the District of Columbia, in 
1940, according to the Census Bureau, is as follows: 

White .64,531 

Negro .33,500 

Others . 193 


Total .98,224 

In a total of 98,021 white and Negro children, 65.9 per cent are white and 
34.1 per cent are Negro. 
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30 1948 Estimates Approved by the Board op Educa¬ 
tion and Submitted to the Commissioners 
OF THE D. C. 

CAPITAL OUTLAY 


Divisions 1-9 Divisions 10-13 Total 



Amount 

Per Cent 

Amount 

Per Cent 

Amount 

Per 

Cent 

Equipment 

$ 533,150 

6.2% 

$ 285,850 

3.4% 

$ 819,000 

9.6% 

Construction 

2,915,650 

34.1% 

3,812,300 

44.6% 

6,727,950* 

78.7% 

Sites 

285,900 

3.4% 

714,100 

8.3% 

1,000,000 

1L7% 

Total 

$3,734,700 

43.7% 

$4,812,250 

56.3% 

$8,546,950* 

100.0% 

* Excludes $22,050 requested for plans and specifications for a new 

adminis- 


tration building for the Board of Education, because this building would 
serve both Divisions 1-9 and Divisions 10-13. This item was not approved by 
the Commissioners when the 1948 Estimates were reviewed by them. 

CAPITAL OUTLAY APPROPRIATIONS FOR THE FISCAL YEAR 1948 

Divisions 1-9 Divisions 10-13 Grand Total 

Per 

Amount Per Cent Amount Per Cent Amount Cent 

Equipment $ 406,350 67.7% $ 193,650 32.3% $ 600,000 100.0% 

Construction 1,318,750 41.0% 1,900,480 59.0% 3,219,230 100.0% 

Sites 20,000 4.4% 430,000 95.6% 450,000 100.0% 

Grand Total $1,745,100 40.9% $2,524,130 59.1% $4,269,230 100.0% 

Summarizing, double-shift instruction occurred exten¬ 
sively as early as 1921 in both the white and colored schools 
of the District; double-shift instruction is a result of 
marked population increases among colored pupils, shifts 
in population, the lag in construction during the war years, 
the increase in the cost of construction and the lack of ade¬ 
quate funds for capital outlay. Action has been taken spe¬ 
cifically by the Board of Education to eliminate double- 
shift instruction at Browne Junior High School by the con¬ 
struction of Miller Junior High School and, in the mean¬ 
time, by the temporary transfer of two schools formerly 
used by white pupils to the use of pupils of Browne Junior 
High School 

The pupils at Browne Junior High School attending on 
a double-shift schedule receive exactly the same academic 
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instruction as do pupils in single-session junior high 
31 schools, both white and colored, all over the District, 
the only real exception being that there are no su¬ 
pervised study periods as distinguished from actual class¬ 
room instruction in school hours. 

Hobart M. Corning, 
Superintendent of Schools. 

Subscribed and sworn to before me this 5th day of De¬ 
cember, 1947. 

Adam A. Gebbel, 

Notary Public 

in and for the District of Columbia. 

My Commission expires August 31, 1949. 

34 Opinion 

The Court (Holtzoff, J.): This action is brought in be¬ 
half of a minor who is a student at Browne Junior High 
School in the District of Columbia. She complains that 
while in some of the other schools in this city the school-day 
consists of approximately six hours, in the Browne School 
it comprises only about four hours, owing to the fact that 
crowded conditions in that school have led the Board of 
Education to provide for two shifts of pupils. The plaintiff 
desires to be transferred to another school located in the 
same vicinity in which she may receive six hours of in¬ 
struction daily. The Board of Education has declined her 
request She has brought this action against the Superin¬ 
tendent of Schools and the Board of Education to secure 
relief by way of a mandatory injunction and a declaratory 
judgment as to her rights. The matter comes before this 
Court on cross-motions for summary judgment made by 
both parties. 

The authority of the Board of Education to govern and 
administer the schools of the District of Columbia is found 
in the Act of June 20, 1906, Section 2, which is carried in 
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the 1940 District of Columbia Code as Title 31, Section 103. 
That section provides that: 

“The Board shall determine all questions of general 
policy relating to the schools, shall appoint the ex- 

35 ecutive officers hereinafter provided for, define their 
duties, and direct expenditures.” 

Probably no rule of administrative law is better settled 
than that the courts have no authority to review adminis¬ 
trative discretion and may not substitute their own views 
for the judgment of administrative officials. The courts 
may interfere only if the administrative officer exceeds his 
legal authority or transcends some express statutory pro¬ 
hibition, or has acted arbitrarily and capriciously. 

The Court is unable to find in this case that the Board 
of Education and the Superintendent of Schools have vio¬ 
lated any statutory authority or have exceeded the power 
conferred upon them by Congress or have acted arbitrarily 
and capriciously. They are obliged to furnish every child 
of school age in the District of Columbia the same educa¬ 
tion and if they failed to do so they might be deemed dere¬ 
lict in their duty, provided, of course, that the Congress 
has appropriated sufficient funds for that purpose. In 
this case it is not disputed that the curriculum in the two 
junior high schools involved in this case is substantially the 
same. It is even contended that the hours of actual in¬ 
struction are the same, but that the only difference is that 
in the Browne Junior High School there is less opportunity 
for supervised study. Be that as it may, it seems to the 
Court that arrangements of shifts and hours and of alloca¬ 
tions of pupils to specific schools is a matter within 

36 the administrative discretion of the Superintendent 
of Schools, acting under the supervision and direc¬ 
tion of the Board of Education. 

It is argued by counsel for the plaintiff that if this plain¬ 
tiff were transferred to the school to which she seeks ad¬ 
mission, namely, the Eliot Junior High School, she would 
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receive six hours of instruction daily instead of four hours. 
It is admitted by the Corporation Counsel that there are 
about 70 or 80 vacancies in the Eliot School Obviously, 
however, to transfer the plaintiff to the Eliot School would 
not cure the situation as to all of the pupils of the Browne 
School who are on a double shift, because there are not 
enough vacancies in the Eliot School to permit enough 
transfers. It would result in preferring the plaintiff over 
some of her schoolmates. 

The Corporation Counsel also argues that the statutes of 
the District of Columbia require the Board of Education 
to maintain separate schools for white children and chil¬ 
dren of the Negro race, and that the Browne School is 
maintained for children of the Negro race, while the Eliot 
School is allocated to children of the white race. Counsel 
for the plaintiff, while admitting that Congress many years 
ago enacted statutes on this subject, argues that those 
statutes have been repealed by implication or by failure of 
reenactment either in the 1901 Code or in the 1906 Organic 
Act which governs the activities of the Board of 

37 Education. This question, however, is not open for 
this Court to determine because the United States 

Court of Appeals held in the case of Wall vs. Oyster, 36 
Appeals D. C., 50, at page 53, that those statutes are still in 
effect. This ruling obviously is binding on this Court. This 
Court is not at liberty to determine this question de novo. 

In the light of the foregoing considerations the Court 
will deny the plaintiff’s motion for summary judgment and 
grant the defendant’s motion for summary judgment 
• ••••••«•• 

38 Filed Dec 22 1947 

Order 

Upon consideration of the Motion of the Plaintiff for 
Summary Judgment, of the Points and Authorities in sup¬ 
port thereof, and of the Points and Authorities in opposi¬ 
tion thereto; upon consideration of the Motion of the De- 
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fendants for Summary Judgment, of the Points and Au¬ 
thorities and affidavit in support thereof, and of the Points 
and Authorities and affidavit in opposition thereto; and 
after arguments of counsel for the respective parties in 
open Court, it is, by the Court, this 22 day of December, 
1947, 

Adjudged, Ordered, and Decreed, that the Motion of the 
Plaintiff for Summary Judgment he, and it is hereby, de¬ 
nied, and that the Motion of the Defendants for Summary 
Judgment be, and it is hereby, granted. 

Alexander Holtzoff, 

Justice. 

Seen: 

Ransom, Fickling and Tate, 

Attorneys for Plaintiff. 

By Austin L. Fickling. 

Vernon E. West, 

Corporation Counsel, D. C. 

Oliver Gasch, 

Assistant Corporation Counsel, D. C. 

Milton D. Korman, 

Assistant Corporation Counsel, D. C. 

Attorneys, for Defendants. 

By Milton D. Korman. 

#•**•***•• 

41 Filed Feb 5 1948 

Order 

Upon consideration of the oral motions of the respective 
parties and the consents of counsel for the plaintiffs and 
the defendants as noted hereon, it is, by the Court, this 
3 day of February, 1948: 

Ordered, That the Clerk of the Court be, and he is here¬ 
by, authorized and directed to include as part of the record 
on appeal the affidavit of Dr. Garnet C. Wilkinson filed in 
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Civil Action 4821-47, which affidavit was before the Conrt 
and w T as referred to by counsel in arguments upon the re¬ 
spective motions for summary judgment; 

And it is Further Ordered, That the time for filing the 
record in the United States Court of Appeals for the Dis¬ 
trict of Columbia be, and it is hereby, extended to the 15th 
day of March, 1948. 

Alexander Holtzoff, 

Justice. 

We consent to the above order: 

Ransom, Fickling & Tate, 

Attorneys-at-Law, 

1920 Thirteenth Street, N.W. 

Washington, 9, D.C. 

By Austin L. Fickling, 

Attorneys for Plaintiffs. 

Milton D. Korman, 

Assistant Corporation Counsel, D.C. 

Attorney for Defendants. 

42 Filed Dec 11 1947 

Affidavit in Opposition to Motion for Temporary 

Injunction. 

Personally appeared Dr. Garnet C. Wilkinson, who being 
first duly sworn, upon his oath deposes and says: 

I am First Assistant Superintendent of Schools of the 
District of Columbia in charge of Divisions X-XIII of the 
public school system which encompasses the colored schools. 
In this capacity, I am fully conversant with the situation 
concerning the enrollment, classes, and conditions of the 
Browne Junior High School and other schools mentioned 
in the complaint and affidavits filed in the above-entitled 
cause by the plaintiffs. I am also fully conversant with 
conditions in said schools as they have existed for some 
time past and I am fully conversant with the investigations 
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and actions of the Board of Education in connection with 
said schools. 

The enrollment of Browne Junior High School has stead¬ 
ily increased for a number of years by reason of increases 
in population among colored children in the District of Co¬ 
lumbia, by shifts in the population of colored children from 
one city area to another, by the fact that construction of 
new schools was impossible during the period of the recent 
war, and by the fact that, since the war, construction costs 
have considerably increased so that construction of new 
schools already authorized has had to await the appropria¬ 
tion of additional funds by Congress. 

Upon my recommendation in September of 1941, when 
the expected enrollment at Browne Junior High School ex¬ 
ceeded the capacity of that school by 640 pupils, the Board 
of Education adopted a program suggested by me of 
43 conducting classes in that school on a double-shift 
basis. The double-shift schedule has been in effect 
at Browne Junior High School since that time. Also, since 
that time, enrollment at the school has further increased. 

A further study of conditions at this school has been 
made by me, and under my direction, by other officers of the 
public schools of the District of Columbia for a number of 
months. As of November of 1947, the enrollment in Browne 
Junior High School was 1826 pupils, all of whom were at¬ 
tending school on a double-shift basis. It is anticipated, by 
careful analysis of all pertinent facts and conditions avail¬ 
able, that the enrollment at Browne Junion High School 
will continue to increase. The following figures have been 
compiled of expected enrollments in the next two years. By 
February 1948, 1977; by September 1948, 2402; by Feb¬ 
ruary 1949, 2436; by September 1949, 2550. Browne Junior 
High School has an enrollment capacity of 888 pupils. Ac¬ 
cordingly by February of 1948, it will be 1089 pupils over 
capacity, by September 1948, it will be 1514 pupils over 
capacity, by February 1949, it will be 1548 pupils over ca¬ 
pacity, and by September 1949, it will be 1662 pupils over 
capacity. 
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The Superintendent of Schools and the Board of Educa¬ 
tion were faced not only with the problem of a double-shift 
schedule at the Browne Junior High School, but with the 
possibility and probability of a triple-shift schedule to take 
care of the anticipated enrollments. Congress has author¬ 
ized the Commissioners to contract for the construction of 
the .Kelly Miller Junior High School at a cost not to exceed 
one million eight hundred eight thousand dollars, which, 
when completed, will completely eliminate double-shift 
schedules of instruction in the area. Bids for the construc¬ 
tion of this school are to be opened December 4, 1947. It 
is anticipated that the school will not be completed and 
ready for occupancy before February of 1950. 

Because of all of these facts, it became apparent to me, 
and to the Superintendent of Schools, that some temporary 
arrangement would have to be made to take care of the 
Junior High School pupils in that area. A complete 
44 study was made of the possibilities of the temporary 
transfer of certain school buildings from Divisions 
I-IX, which encompass the white schools in the public school 
system, to Divisions X-XIII. Careful consideration was 
given to the transfer of the Elliott Junior High School, now 
a school for white children, for use by colored children. 
After careful study, it was found to be impractical, and 
practically impossible, to make this change. A report on 
this contemplated change was made by Dr. Lawson J. Cant¬ 
rell, Associate Superintendent of Schools in charge of Jun¬ 
ior High Schools in Divisions I-IX, in which the reasons 
why this transfer could not be effected were pointed out. 
The Elliott Junior High School had an enrollment in No¬ 
vember of 1947 of 771 pupils. This enrollment requires the 
use of 25 classrooms, 3 manual arts rooms, 3 home eco¬ 
nomics rooms, and one gymnasium. Transfer of the pupils 
to Eastern High School could not be accomplished because 
Eastern High School had only 12 classrooms available and, 
because the same were being used by high school pupils, it 
did not have available any of the other types of necessary 
rooms mentioned. 
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The possibility of transfer of pupils of Elliott Junior 
High School to other white junior high schools was found 
to be infeasible because, of the three which were within geo¬ 
graphic proximity, two had enrollments beyond their ca¬ 
pacity, and the third was housed in the old Eastern High 
School building, had inadequate cafeteria and gymnasium 
facilities, had practically no assembly hall or playground 
facilities and, at best, could accommodate only about 150 
of the 771 pupils enrolled at Elliott Junior High School. 

I concurred in the view of the Superintendent and the 
Board of Education that the transfer of Elliott Junior High 
School to Divisions X-XIII is infeasible. 

The only feasible arrangement which could be worked out 
as a temporary expedient was the transfer of the Blow and 
Webb Elementary Schools from Divisions I-IX to Divisions 
X-XIII, the transfer of the pupils from those two 
45 schools to other white elementary schools, and the 
establishment of a white elementary school in the 
vacant classrooms at the Eastern High School. Such a plan 
was carefully studied by me, by the Superintendent of 
Schools, by other officers of the public school system, by 
two committees of the Board of Education, and by the 
Board of Education itself. Public hearings were held and 
all of the objections of parents of pupils of the schools in¬ 
volved were noted, analyzed, and weighed. It was con¬ 
cluded by me, by the Superintendent of Schools, by other 
officials of the public school system, and by the Board of 
Education that the advantages to be gained for the pupils 
of the Browne Junior High School far outweigh any incon¬ 
veniences or other consideration which may result. 

The Board of Education approved the transfer of the 
Blow and Webb Elementary School buildings to Divisions 
X-XIII, the transfer of the white pupils has been made to 
other schools, desks and other equipment suitable for chil¬ 
dren of junior high school age have been substituted in 
those buildings, and 1150 of the pupils of the Browne Junior 
High School have been assigned to commence use of the 
Webb and Blow buildings on December 1,1947. A number 
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of additional teachers has been assigned to the Browne- 
Blow-Webb group so as to afford to all except 676 pupils 
a full single-shift schedule of classes. The maximum num¬ 
ber of pupils that could be placed on a single-shift schedule 
by this arrangement was 1150. 

With the exception of the 676 pupils still on a double¬ 
shift basis at Browne Junior High School, the arrangement 
now in effect is briefly as follows: 

One group of pupils reports at 9:00 A.M. at the Webb 
building, another group of pupils reports at 9:00 A.M. at 
the Blow building, and a third group of pupils reports at 
9:20 A.M. at the Browne building. Those who report to the 
Webb and Blow buildings receive education in academic 
work until approximately the noon hour when they transfer 
to the Browne for luncheon and for manual arts, fine 
46 arts, gymnasium and other non-academic work until 
the close of the school day. Those pupils who report 
in the morning at the Browne building receive non-academic 
instruction and their luncheons at that building, after which 
they transfer to the Webb and Blow buildings for academic 
education. Each class period is forty-five minutes in length 
and the pupils actually receive in each academic subject a 
total of 225 minutes of academic instruction per week. As 
opposed to this, all other pupils in all of the junior high 
schools on a single-shift basis throughout the city in both 
Divisions I-IX and X-XIII receive only 160 minutes of aca¬ 
demic instruction per week. The real difference in educa¬ 
tional opportunity between the single-shift program in the 
Browne-Webb-Blow group and other single-shift schools is 
that in the other single-shift schools, the pupils have the 
opportunity for 60 additional minutes per week of super¬ 
vised study as distinguished from classroom instruction. 
In fine, the pupils in the single-shift program in the 
Browne-Webb-Blow group now receive 65 minutes per week 
more classroom instruction in each academic subject than 
the pupils in any other junior high school in the District of 
Columbia. They, accordingly, in that respect, have an ad¬ 
vantage over all other pupils in the District of Columbia 
under the present schedule of classes and instruction. 
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The Superintendent of Schools and I, and the Committees 
of the Board of Education and the Board itself, gave con¬ 
sideration to the contention that the pupils of the Browne- 
Webb-Blow group would be subjected to additional traffic 
hazards by reason of the present arrangement. We con¬ 
cluded that this was not true with regard to all those pupils 
who live south of the center line of Benning Road. This 
group constitutes a sizable proportion of the pupils attend¬ 
ing the Browne-Webb-Blow group of schools. Under the 
arrangement in effect, they will make but one crossing of 
Benning Road in each direction each day and, because the 
crossing is made at hours other than the rush hours of 
heavy traffic, the crossings are safer than they were under 
the former double-shift schedule, which began at 8:00 A.M. 

and ended in some instances as late as 4:45 P.M. 

47 With respect to other pupils, however, there is the 
possibility that they will have to make a crossing of 
Benning Road which they otherwise might not have to. This 
was one of the inconveniences which was weighed against 
the advantages to be gained by the present arrangement. 

At a public hearing called by one of the committees of the 
Board of Education while this problem was being consid¬ 
ered, it was suggested that the furnaces of the Webb and 
Blow schools were in dangerous condition. Notwithstand¬ 
ing both of those school buildings were then being used by 
white pupils with no apparent ill effects, a thorough exam¬ 
ination and test of the furnaces and boilers was made by 
representatives of the District Repair Shop, the Health De¬ 
partment of the District of Columbia, and officials of the 
school system, including members of the Board of Educa¬ 
tion. Thorough tests for the presence of carbon-monoxide 
gas from the heating system was made by testing devices 
furnished by the United States Bureau of Standards. All 
of the tests were negative in result and the furnaces and 
boilers were declared by the Repair Shop and Health De¬ 
partment representatives to be in perfectly safe condition. 
School officials and members of the Board of Education 
were advised, as a result of the investigation and testing of 
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the furnaces by the Head of the District Repair Shop, that 
such repairs thereto as might possibly become necessary 
during the current heating season could be taken care of. 

Other problems connected with the transfer of the Blow 
and Webb buildings to Divisions X-XIII were also consid¬ 
ered. The element of the time of making such a change, the 
introduction of some new teachers, provision for luncheon, 
non-academic instruction, and proper academic instruction, 
and of appropriate furniture, were all studied and worked 
out with care and complete supervision so that the pupils 
who might be affected by the change should suffer no ill 
effects so far as their educational opportunity is concerned. 

An effective teaching program for all pupils in this 
48 school group is in operation. 

It was thoroughly understood by the Superinten¬ 
dent, by me, and by the Board of Education that the pres¬ 
ent arrangement involving the Browne-Webb-Blow group 
of schools is temporary and that the construction of the 
Miller Junior High School will not be retarded one day 
by reason of this temporary arrangement. 

Faced with an extremely bad situation which could not 
be completely overcome, the Board of Education and offi¬ 
cials of the public school system of the District of Columbia 
have taken action to alleviate the situation on a temporary 
basis in the only manner found to be at all feasible. Similar 
temprorary arrangements have been made to alleviate sim¬ 
ilar conditions in another junior high school and in several 
elementary schools. By reason of these actions by the 
Board of Education, a total of 3418 colored children for¬ 
merly attending on a double-shift basis have been afforded 
full single-shift educational opportunity. 

Garnet C. Wilkinson. 


Subscribed and sworn to before me this 4th day of Decem¬ 
ber, 1947. 

Adam A. Giebel, 

Notary Public 

in and for the District of Columbia. 
My Commission expires August 31,1949. 
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United States Court of Appeals 


For the District of Columbia 


No. 9796 

> 


BRIEF FOR APPELLEES 


Marguerite Daisy Carr, an infant, by her father and 
friend, James C. Carr, Sr., in her own behalf and on 
of all others similarly situated, Appellant, 


COUNTER STATEMENT OF THE CASE 


Subsequent to the entry of judgment by the lower court, 
the facts have changed. By reason of completion of a new 
elementary school building in the general area of the Browne 
School, additional space became available for the relief of the 
overcrowded condition in Browne Junior High School, As 
of February 2, 1948 every pupil in the Browne Junior 
School, and, in fact, every colored junior high school student 
in the public schools of the District of Columbia, was 
vided a full single-shift school session from 9:00 A.M. to 
P.M, daily.' 


v. 

Hobart M. Corning, as Superintendent of Public Schools, 
et al., Appellees. 





Counsel for appellant has been advised of. the foregoihg 
facts and has agreed with counsel for appellees that the Court 
should be advised of the changed conditions. 


STATUTES INVOLVED 

REVISED STATUTES OF THE DISTRICT OF 

COLUMBIA 

Sec. 281. It shall be the duty of the school-board 
to provide suitable and convenient houses or rooms 
for holding schools for colored children, to employ 
and examine teachers therefor, and to appropriate 
a proportion of the school-funds, to be determined by 
the numbers of white and colored children, between 
the ages of six and seventeen years, to the payment of 
teachers’ wages, to the building or renting of school¬ 
rooms, and other‘necessary expenses pertaining to 
said schools, to exercise a general supervision over 
them, to establish proper discipline, and to endeavor 
to promote a thorough, equitable, and practical edu¬ 
cation of colored children in said portion.of the dis¬ 
trict. 


'Sec. 282. Any white resident shall be privileged to 
place his or her child or ward at any one of the schools 
provided for the education of white children in said 
portion of the district he or she may~think proper 
to select, with the consent of the school-board; and 
any colored resident shall have the same rights with 
respect to colored schools. 

/ 

Sec. 283. The school-board is authorized to re¬ 
ceive any donations or contributions that may be 
made for the benefit of the schools for colored chil¬ 
dren by persons disposed to aid in the elevation of 
the colored population in the District, and to apply 
the same in such manner as in their opinion shall be 
best calculated to effect the object of the donors; the 
school-board to account for all funds so received, and 
to report the same to the legislative assembly. 




Sec. 306. It shall be the duty of the proper authori¬ 
ties of the District to set apart each year from the 
whole fund received from all sources by such authori¬ 
ties applicable to purposes of public education in the 
cities of Washington and Georgetown such a propor¬ 
tionate part of all moneys received or expended for 
school or educational purposes in said cities, includ¬ 
ing the cost of sites, buildings, improvements, furni¬ 
ture, and books, and all other expenditures on ac¬ 
count of schools, as the colored children between the 
ages of six and seventeen years in the respective 
cities bear to the whole number of children, white 
and colored, between the same ages, for the purposes 
of establishing and sustaining public schools in said 
cities for the education of colored children; and such 
proportion shall be ascertained by the last reported 
census of the population of said cities made prior 
to such apportionment, and shall be regulated at all 
times thereby. 

Sec. 310. It is made the duty of the trustees to 
provide suitable rooms and teachers for such a num¬ 
ber of schools in Washington and Georgetown as, in 
their opinion, will best accommodate the colored 
children in the various portions of said cities. - 

• Sec. 314. The^funds obtained for educational pur¬ 
poses in accordance with the preceding section shall 
be applied to the education of both white and col¬ 
ored children, in the proportion of the numbers of 
each between the ages of six and seventeen years, as 
determined by the latest census reports that shall 
have been made prior to such apportionment. 

Sec. 1296. All Acts of Congress passed prior to the 
first day of December, one thousand eight hundred 
and seventy-three, relating to the District of Colum¬ 
bia, any portion of which is embraced in the fore¬ 
going revision are hereby repealed; and the section 
applicable thereto shall be in force in lieu thereof; 
and this revision of the acts of Congress relating to 





the District of Columbia shall be subject to, and gov¬ 
erned by the provisions of chapter seventy-four of the 
Revised Statutes of the United States, entitled “Re¬ 
peal Provisions.” Approved June 22, 1874. 


„ The Present Organic Act of the District of Columbia, en¬ 
titled “An Act Providing a permanent form of government 
for the District of Columbia,” approved June 11, 1878, 20 
Stat. 102, pages LVIII et seq., D. C. Code, 1940, provides in 
part as follows: 


“Sec. 6. That from and after the first day of July, 
eighteen hundred and seventy-eight, the board of 
metropolitan police and the board of school trustees 
shall be abolished; and all the powers and duties -now 
exercised by them shall be transferred to the said 
Commissioners of the District of Columbia,who shall 
have authority to employ such officers and agents 
and to adopt such provisions as may be necessary to 
carry into execution the powers and duties devolved 
upon them by this act. And the Commissioners of the 
District of Columbia shall from time to time appoint 
nineteen persons, actual residents of said District of 
Columbia, to constitute the trustees of public schools 
of said District, who shall serve without compensa¬ 
tion and for such terms as said Commissioners shall 
fix. Said trustees shall have the powers and perform 
the duties in relation to the care and management of 
the public schools which are now authorized by law.” 


The repeal section of the 1901 Code of Laws for the District 
of Columbia, the Act approved March 3, 1901, 31 Stat. 1189 
Sec. 1636, (Sec. 49-304 D. C. Code, 1940): 


“Sec. 1636; All acts and parts of acts of the general 
assembly of the State of Maryland general and per¬ 
manent in their nature, all like acts arid parts of acts 
of the legislative assembly of the District of Colum¬ 
bia, and all like acts and parts of acts of Congress ap¬ 
plying solely to the District of Columbia in force in 




“An Act to fix and regulate the salaries of teachers, school 
officers, and other employees of the board of education of the 
District of Columbia”, approved June 20, 1906, 34 Stat. 316, 
provides: / 


“That on and after July first, nineteen hundred and 
six, all children of school age being instructed in the 
schools of the District beyond the second grade shall 
be given a whole school day session. 


“Sec. 2. That the control of the public schools of 
the District of Columbia is hereby vested in a board 
of education to consist of nine members all of whom 
shall have been for five years immediately preceding 
their appointment bona fide residents of the District 
of Columbia and three of whom shall be women. The 
members of the board of education shall be appointed 
by the supreme court judges of the District of Colum¬ 
bia for terms of three years each, * * * 


“The board shall determine all questions of general 
policy relating to the schools, shall appoint the exec 


“Third. Acts and 
ganization of the District government, or to its ob¬ 
ligations,or the powers or duties of the Commissioners 
of the District of Columbia, or their subordinates or 
employees, or to police regulations, and generally all 
acts and parts of acts relating to municipal affairs 
only, including those regulating the charges of public- 
service corporations. 

* * * # * * 

* 

“All acts and parts of acts included in the fore¬ 
going exceptions, or any of them, shall remain in force 
except in so far as the same are inconsistent with or 
are replaced by the provisions of this Code.” 



utive officers hereinafter provided for,, define their 
duties, and direct expenditures. All expenditures of 
public funds for such school purposes shall be made 
and accounted' for as now provided by law under the 
direction and control of the Commissioners of the 
District of Columbia. * * * 

“The board of education shall annually on the 
first day of October transmit to the Commissioners 
of the District of Columbia an estimate in detail of 
v the amount of money required for the public schools 
for the ensuing year, and said Commissioners shall 
transmit the same in their annual estimate of appro¬ 
priations for the District of Columbia, with such 
recommendations as they may deem proper. 


“Sec. 3. That the board shall appoint one super¬ 
intendent for all the public schools in the District of 
Columbia, who shall hold said office for a term of 
three years and who shall have the direction of and 
supervision in all matters pertaining to the instruc¬ 
tion in all the schools under the board of education. 
He shall have a seat in the board and the right to 
speak on all matters before the board, but not' the 
right to vote. 


“The board, upon the written recommendation of 
the superintendent of schools, shall also appoint one 
white assistant superintendent for the white schools 
and one colored assistant superintendent for the 
colored schools. The white assistant superintendent, 
under the direction of the superintendent of schools, 
shall have general supervision over the white schools, 
and is specifically charged, under the direction of the 
superintendent, with the unification, as far as may be 
practicable, of the educational work of the white high 
schools and of all academic and scientific subjects in 
the McKinley Manual Training School and the Busi¬ 
ness High School. 

“The colored 'assistant superintendent, under the 
direction of the superintendent of schools, shall have 
sole charge of all teachers, classes, and schools in 


which colored children are taught. And he is speci¬ 
fically charged, under the direction of the superin¬ 
tendent, with the unification, so far as may be prac¬ 
ticable, of the educational work of the colored high 
schools, and of all the academic and scientific sub¬ 
jects of the Armstrong Manual Training School. And 
he also shall be charged specifically, under the direc¬ 
tion of the superintendent, with the unification of the 
educational work of the intermediate grades of the 
colored schools.” - 

The District of -Columbia Teachers’ Salary Act of 1947, 
approved July 7, 1947, Public Law No. 163, 80th Congress, 1st 
Session, provides in part as follows: 

“Sec. 11. There shall be two First Assistant Sup¬ 
erintendents of Schools, one white First Assistant 
Superintendent for the white schools who, under the 
direction of the Superintendent of Schools, shall have 
general supervision over-the white schools; and one 
colored First Assistant Superintendent for the colored 
schools who, under the direction of the Superin¬ 
tendent of Schools, shall have sole charge of all em¬ 
ployees, classes, and school in which colored children 
are taught. The First Assistant Superintendents 
shall perform such other duties as may be prescribed 
by the Superintendent of Schools. 

“Sec. 12. Boards of examiners for carrying out the 
provisions of the statutes with reference to examina¬ 
tions of teachers shall consist of the Superintendent 
of Schools and not less than four nor more than six 
members of the supervisory or teaching staff of the 
white schools for the white schools, and of the Super¬ 
intendent of Schools and not less than four nor more 
than six members of the supervisory or teaching staff 
of the colored schools for the colored schools. The 
designations of members of the supervisory or teach¬ 
ing staff for membership on these boards shall be- 
made annually by the Board of Education on the 
recommendation of the Superintendent of Schools. 

“Sec. 13. There shall be appointed by the Board 


of Education, on the recommendation of the Super¬ 
intendent of Schools, a chief examiner for the board 
of examiners for white schools. An Associate Sup¬ 
erintendent in the colored schools shall be designated 
by the Superintendent of Schools as chief examiner 
for the board of examiners for the colored schools. 

All members of the respective boards of examiners . 
shall serve without additional compensation.” 

„ SUMMARY OF ARGUMENT 

• f 

The 1901 Code of Laws for the District of Columbia excepted 
from repeal thereby Acts of Congress relating to the 
government of the District of Columbia. Included in the laws 
remaining in force were the Revised Statutes of the District of 
Columbia, which require the maintenance of separate schools 
for white and colored children of the District. 

This Court has held that the Revised Statutes remain in force, 
and an examination of successive statutes relating to the subject 
establishes the correctness of this ruling. 

The Board of Education has provided, with the knowledge of 
Congress, double shift schedules to accommodate pupils who 
would otherwise be excluded from the schools by reason of ex¬ 
cess enrollments. 

ARGUMENT 

The power of Congress to provide separate schools for 
white and negro children of the District of Columbia was 
settled by the decision of this Court in the case of Wall v. 
Oyster , 36 App. D. C. 50. In that case the appellant filed a 
petition for mandamus to compel the appellees, members of 
the Board of Education, to reverse the ruling of the Superin¬ 
tendent of the Brookland White School excluding appellant 
therefrom, and to admit her as a. pupil in said school. In her 
petition the appellant first attacked the Act of Congress pro¬ 
viding for separate schools for white and colored children as 


\ 



unconstitutional, and then alleged that, if valid, appellant was 
not a “colored child” within the purview of said legislation. 

The.appeal was from the judgment dismissing the petition. 
In its opinion affirming the judgment^is Court held: 


“A statute enacted in 1864, and afterwards carried 
into the Revised Statutes of the District, provided 
for the maintenance of separate free schools for white 
and ‘colored’ children, affording like facilities and 
advantages to each. D. C. Rev. Stat. secs. 281, 282, 
308, 310, 314. No definition is given of the word 
‘colored,’ used in the act. 

“We think it unnecessary to enter upon a discus¬ 
sion of the power of Congress, which exercises all the 
functions of a State legislature in the District of Co¬ 
lumbia, to provide for the separation of white and 
colored children in the public schools. That question 
has been effectually settled by the Supreme Court of 
the United States. Plessy v. Ferguson, 163 U. S. 537- 
551, 41 L. ed. 256-261, 16 Sup. Ct. Rep. 1138.” 


In the instant case appellant asks this Court to reverse its 
ruling in Wall v. Oyster, supra, contending that Section 1 of 
1901 Code of Laws for the District of Columbia 1 declared 
what were the effective and operative laws of the District of 
Columbia on January 1, 1902, and that Sections 281, 282, 283, 
306 and 310 of the Revised Statutes of the District of Colum¬ 
bia, being laws of a general and permanent nature which were 
omitted from the 1901 Code, ceased, to be law after adoption 
of the 1901 Code. - 

Aside from the fact that this Court in Wall v. Oyster, supra, 
specifically held that the sections of the Revised Statutes pro¬ 
viding for the maintenance of separate schools for the children 
of the white and colored races were dn force in the District of 
Columbia subsequent to the adoption of the 1901 Code, ap¬ 
pellant’s contention is answered by reference to the repeal 
section of the 1901 Code. That section specifically excepted 

1 Act approved March 3, 1901, 31 Stat. 1189. 
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from the Acts of Congress thereby repealed “Third. Acts and 
parts of acts relating to -the organization of the District govern¬ 
ment, * * # or the powers or duties of the Commissioners of the 
District of Columbia, * * 

There can be no question that the Organic Act of the Dis¬ 
trict of Columbia relates to the organization of the District 
government and to the powers and duties of the Commissioners 
of the District of Columbia. By Section 6 of that Act all the 
powers and duties previously exercised by the Board of School 
Trustees were specifically vested in the Commissioners of the 
District of Columbia. That section further authorized the 
Commissioners of the District of Columbia to appoint trustees 
of public schools and provided that the trustees so appointed 
should “ # # * have the -powers and perform the duties in 
relation to the care and management of the public schools 
which are now authorized by law.” (Emphasis supplied). 

That Congress by this language referred to the powers 
vested in the school trustees by the Revised Statutes, of the 
District of Columbia, and to the system of schools therein re¬ 
ferred to, is shown by consideration of Congressional legisla¬ 
tion for the District of Columbia enacted prior to the Act of 
June 11, 1878. 

Sec. 35 of “An, Act to provide for the Public Instruction of 
Youth in Primary Schools throughout the County of Wash¬ 
ington, in the District of Columbia, without the Limits of the 
Cities of Washington and Georgetown”, approved May 20, 

1862. 2 authorized the Levy Court, in its discretion, to levy a 
tax of one-eighth of one percent on property owned by persons 
of color “ * * * for the purpose of initiating a system of educa¬ 
tion of colored children in said county, * * * ”. 

In Sec. 1 of “An Act providing for the Education of Colored 
Children in the Cities of Washington and Georgetown, Dis¬ 
trict of Columbia, and for other Purposes”, approved May 21, 

1862. 3 Congress directed the municipal authorities of the Cities 
of Washington and Georgetown to set apart 10% of the 


2 12 Stat. 394. 

3 12 Stat: 407. 




' ? 

*''**•'*■■ * . ' , V . — '■|"» '■■v vV 1^ ». *V>'^- V ~’'‘ £fc?*?’;v * *-. .'-’dn/*-"/• ‘» * 

• ' ■ ' 

- 

11 

-r % # •<** ^ *- • ■ . v ’* > - •**.*■“' r •' 

amount received from taxes levied on real and personal prop¬ 
erty in said cities owned by persons of color “ * * * which sum 
received for taxes, as aforesaid, shall be appropriated for the 
purpose of initiating a system of primary schools for the educa¬ 
tion of colored children residing in said cities.” Section 2 of 
that Act provided that the Boards of Trustees of public schools 
in said cities should have sole control of the fund arising from 
the tax aforesaid “ * * * as well as from contributions by per¬ 
sons disposed to aid in the education of the colored race, or 
from any other source, which shall be kept as a fund distinct 
from the general school fund; and it is made their duty to 
provide suitable rooms and teachers for such a, number of 
schools as, in their opinion, will best accommodate the colored 
children in the various portions of said cities.” Section 3 of 
that Act provided “That the board of trustees shall possess all 
the powers, exercise the same functions, and have the same su¬ 
pervision over the schools provided for in this act as are now 
exercised by them over the public schools now existing in said 
cities by virtue of the laws and ordinances of the Corporation 
thereof.” 

By “An Act relating to Schools for the Education of Colored 
Children in the Cities of Washington and Georgetown, in the 
District of Columbia”, approved July 11,1862, 4 Congress trans¬ 
ferred to a board of trustees of the schools for colored children, 
thereby created, the powers with respect to such schools-vested 
by the Act of May 21, 1862 supra, in the board of trustees of 
public schools in said cities. 

By “An Act to Provide for the Public Instruction of Youth 
in the County of Washington, District of Columbia, and for 
other Purposes”, approved June 25,1864, 5 Congress established 
“The Board of Commissioners of Primary Schools of Washing¬ 
ton County, District of Columbia”; in Section 9 thereof au¬ 
thorized the said Board of Commissioners to purchase sites; 
erect schools; regulate the number of children to be taught in 


* 12 Stat. 537. 
s 13 Stat. 187. 





each school and the price of tuition; to select teachers and to 
fix the salaries of teachers. By Section 16 of that Act it was 
provided that any white resident of said county might place 
his or her child in any of the schools provided for the education 
of white children in said county, and that any colored resident 
should have,the same rights with respect to colored schools. 
In Section 18 thereof Congress provided that the first section 
of the Act approved May 21, 1862, supra , be repealed, and 
that from and after the passage of that Act the municipal 
authorities of the cities of Washington and Georgetown should 
set apart each year from the whole fund received from all 
sources applicable to purposes of public education, * “* * * 
such a proportionate part thereof as the number of colored 
children, between the ages of 6 and 17 years, in the respective 
cities bear to the whole number of children thereof, for the 
purpose of establishing and sustaining public schools in said 
cities for the education of colored children; that the said 
proportion shall be ascertained by the last reported census of 
the population of said cities made prior to said apportion¬ 
ment, and shall be regulated at all times thereby; * * 

By the Act approved June 27, 1866,° pkigress authorized 
the preparation of the Revised Statutes of the United States, 
and to that end provided for the appointment of commis¬ 
sioners to make such revision. Section 2 of that Act directed 
that such commissioners should “* * * bring together all 
statutes and parts of statutes which, from similarity of sub¬ 
ject, ought to be brought together, omitting redundant or ob¬ 
solete enactments, and making such alterations as may be 
necessary to reconcile the contradictions, supply the omis¬ 
sions, and amend the imperfections of the original text * * * ”, 
and further directed that the Revised Statutes be arranged 
under titles, chapters, and sections, with side notes making 
reference to the original text from which each section was 
compiled. 

The Act of 1871, creating the Legislative Assembly for the 
District of Columbia, approved February 21, 1871, 7 provided 


«14 Stat. 74. 

7 16 Stat. 419, p. LI, D. C. Code 1940. 





in Section 1, “that all that part of the territory of the United 
States included within the limits of the District of Columbia 
be, and the same is hereby, created into a government by the 
name of the District of Columbia, by which name it is*hereby 
constituted a body corporate for municipal purposes * * *. h 
Section 40 of that Act provided that the charters of .the cities 
of Washington and Georgetown be repealed; and that all 
offices^of said corporations, and the Levy Court and all offices 
of that Court, be abolished, “ * * * but all laws and ordinances 
of said cities, respectively, and of said levy court, not in¬ 
consistent with this act, shall remain in full force until 
modified or repealed by Congress or the legislative assembly 
of said District; * * * ”. 

By Section 1296 of the Revised Statutes of the District of 
Columbia it was provided: 


“All acts of Congress passed prior to the first day 
of December one. thousand eight hundred and 
seventy-three, relating to the District of Columbia, 
any portion of which is embraced in the foregoing re¬ 
vision are hereby repealed ; and the section applicable 
thereto shall be in force in lieu thereof ; and this revi¬ 
sion of the acts of Congress relating to the District 
of Columbia shall be subject to, and governed by the 
provisions of chapter seventy-four of the Revised 
Statutes of the United States, entitled ‘Repeal Provi¬ 


sions. 


>» 


Summarizing the statutes above referred to, the situation 
disclosed is that within the final geographical limits of the 
District of Columbia there existed the city of Georgetown with 
•its own charter, the city of Washington with its own charter, 
and the county of Washington which was governed by the levy 
court. Congress enacted laws for the cities and separate laws 
for the county, providing for the establishment in both cities 
and county of separate schools for white and colored children. 



The city and county governments were abolished byjthe Legis¬ 
lative Assembly Act of 1871, but the laws previously enacted 
were continued in force. Thereafter, in 1874, in the exercise 
of its exclusive legislative authority over the District of Co¬ 
lumbia, the Congress enacted as the law for the entire Dis¬ 
trict of Columbia those portions of the statutes previously 
enacted for the government of both cities and county which it 
deemed appropriate to continue in force. 

Between December 1, 1873 and June 11, 1878, Congress 
enacted no legislation relating to the trustees of the public 
schools of the District of Columbia. Accordingly, therefore, 
the powers and duties “now authorized by law” referred to in 
Section 6 of the Act approved June 11, 1878, were neces¬ 
sarily those powers and duties of trustees of the public schools 
which were enumerated in the Revised Statutes of the Dis¬ 
trict of Columbia. 

Congress having affirmed, by the quoted language of the 
Organic Act, those provisions of the Revised Statutes which 
require the maintenance of separate schools for white and 
colored children in the District of Columbia, thereafter, when 
legislating for the District of Columbia, dealt with the system 
of separate schools as with an established fact. 

Thus,, in the Act of June 20, 1906, 8 which established the 
present Board of Education,® Congress authorized the Board 
of Education, upon the recommendation of the Superintendent 
of Schools, to “ * * * appoint one white assistant superin¬ 
tendent for the white schools and one colored assistant super¬ 
intendent for the colored schools. * * * ” 

In the District of Columbia Teachers Salary Act of 1947, 
approved July 7,1947, 10 the provisions of the Act of 1906 with 
respect to the assistant superintendents were repeated and ex- 

*34Stat. 316. 

• (Amending the Act approved June 6, 1900, 31 Stat. 564, [enacted by the 56th 
Congress, which also enacted the D. C. Code of 1901], which established 
a paid Board of Education of seven members and provided for 2 assistant 
superintendents, “one of whom, under the directior; of the superintendent, 
shall have charge of schools for colored children;”) 

10 Public No. 163, SOth Congress, First Session. 






tended in Title V r Section 11, and in addition, separate boards 
of examiners and separate chief examiners for the white and 
colored schools were provided by Sections 12 and 13 of that 
title. 

In the light of this legislative history, Chapter 15, Sec. 1(1) 


of the . Rules and Regulations of the Board of Education, re¬ 
ferred to On page 7 of appellant’s brief, which provides for 
separate schools for white and colored children, is simply a 
restatement of the mandate of Congress. Obviously the Board 
of Education could not lawfully promulgate a regulation at 
variance with an *A&t of Congress dealings with the same sub¬ 
ject matter. 

Before discussing the propriety of establishing double-ses¬ 
sion schedules in the schools, counsel for appellees deem it their 
duty to inform the Court that subsequent to the entry of the 
judgment of. the District Court in this case, additional faci¬ 
lities were made available to Divisions-10-13 and as of Feb¬ 
ruary 2^ 1947, the plaintiff and all other students of Browne 
Junior High School, and all other colored junior high school 
students in the District of Columbia, were provided whole day 
single-session schedules. That question is therefore moot. 

On this question, however, in addition to requiring that there 
be separate schools for white and colored children. Congress 
has required that all children beyond the second grade shall 
be given a whole school day session; 11 that all children be¬ 
tween the ages of 7 and 16 years shall “be regularly instructed 
in a public school or in a private or parochial school or in¬ 
structed privately during the period of each year in which 
the public schools of the District of Columbia are in session”; 12 
and that all expenditures for school purposes be made in ac¬ 
cordance with law. 13 If, then, the facilities provided by ap¬ 
propriations are inadequate to accommodate in a whole day 
session all of the children of school age who seek and are en¬ 
titled to education in the public schools, a question of general 

Sec. 1, Act of June 20, 1906; Sec. 31-1101, D. C. Code 1940. - - 

12 Act approved Feb. 4, 1925, 43 Stat. 806; Sec. 31-201, D. C. Code 1940. 

12 Act approved June 20, 1906; Sec. 31-103, D. C. Code 1940. 




policy immediately arises. Should some children be admitted 1 
to the schools on a whole school day session, and others ex¬ 
cluded, notwithstanding the compulsory attendance law, or 
should some other arrangement \be made? Section 2 of the 
Act of 1906 provides that “The board (of education) shall 
determine all questions of general policy relating : to the 
schools * * \” 

* 

The appellees solved this problem in 1921 and continuously 
ever since, by establishing temporary double-shift programs in 
overcrowded schools pending completion of adequate facilities. 
This solution is not only an eminently practical one, which has 
afforded the children affected educations conforming to the 
standards of the Board, (App. 31, 32) but one which has been 
carried on with the express knowledge of the Congress. Sec¬ 
tion 1 of the Five Year Building Program Act 14 provided: 


“That it is the purpose of this Act; which shall 
hereafter be known as the Five Year School Building 
Program Act, to provide a sufficient number of school 
buildings to make it possible: To abandon all port¬ 
ables; to eliminate the use of rented buildings; to 
abandon the use of undersirable rooms; to reduce ele¬ 
mentary school classes to a standard of not more 
than forty pupils per class; to provide a five-hour day; 
of instruction for elementary school pupils, thereby 
eliminating part time classes; to abandon all school 
buildings recommended for immediate or early aban¬ 
donment in 1908; to abandon other school buildings 
which have become unfit for further use since 1908; to 
provide a full day of instruction for high school pupils 
thereby eliminating the ‘double shift’.program in the 
high schools: to provide for the annual increase in 
enrollment of pupils during said five-year period: and 
in general, to provide in the District of Columbia a 
program of schoolhouse construction which shall ex¬ 
emplify the best in schoolhouse planning, schoolhouse 
construction and educational accommodations. 


14 Act approved Feb. 26, 1925, 43 Stat. 986. 
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